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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 101 
(T.D. 95-21) 
TEST PROGRAMS 


RIN 1515-AB47 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations by ad- 
ding a new provision that allows for test programs and procedures in 
general and, specifically, for purposes of implementing those Customs 
Modernization provisions of the North American Free Trade Agree- 
ment Implementation Act that provide for the National Customs Au- 
tomation Program. The regulation allows the Commissioner of 
Customs to conduct limited test programs/procedures, which have as 
their goal the more efficient and effective processing of passengers, car- 
riers, and merchandise. Test programs may impose upon eligible, vol- 
untary participants requirements different from those specified in the 
Customs Regulations, but only to the extent that such different require- 
ments do not affect the collection of the revenue, public health, safety, or 
law enforcement. 


EFFECTIVE DATE: April 17, 1995. 


FOR FURTHER INFORMATION CONTACT: John Durant, Director, 
Commercial Rulings Division, (202) 482-6990. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Title VI of the North American Free Trade Agreement Implementation 
Act (the Act), Public Law 103-182, 107 Stat. 2057 (December 8, 1993), 
contains provisions pertaining to Customs Modernization (107 Stat. 
2170). Subtitle B of title VI establishes the National Customs Automation 
Program (NCAP)—an automated and electronic system for the processing 
of commercial importations. Section 631 in Subtitle B of the Act creates 
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sections 411 through 414 of the Tariff Act of 1930 (19 U.S.C. 1411-1414), 
which define and list the existing and planned components of the NCAP 
(section 411), promulgate program goals (section 412), provide for the im- 
plementation and evaluation of the program (section 413), and provide for 
remote location filing (section 414). 

Section 631 of the Act provides Customs with direct statutory author- 
ity for full electronic processing of all Customs-related transactions. 
For each planned NCAP program component, Customs is required to 
prepare a separate implementation plan in consultation with the trade 
community, establish eligibility criteria for voluntary participation in 
the program, test the component, and transmit to Congress the imple- 
mentation plan, testing results, and an evaluation report. The testing of 
any planned NCAP components would be conducted under carefully de- 
lineated circumstances—with objective measures of success or failure, 
a predetermined time frame, and a defined class of participants. Notice 
of any NCAP program component testing would be published in both 
the Customs BULLETIN and the Federal Register and participants 
solicited. 

In addition to testing planned NCAP components, Customs also pro- 
posed conducting limited test programs/procedures in other areas of 
Customs-related transactions wherein Customs and the trade commu- 
nity could benefit from the valuable information that such testing could 
provide. Thus, Customs proposed a general test authority in order both 
to meet its obligations under the NCAP legislation and to provide itself 
with the ability to obtain information necessary to predict the effects of 
various policy options. 

The regulation proposed would allow the Commissioner of Customs 
to conduct limited test programs and procedures and allow certain eli- 
gible members of the public to participate on a voluntary basis. Also, be- 
cause test programs could require exemptions from regulations in 
various parts of the Customs Regulations, e.g., parts 113 (Customs 
bonds), 141 (entry of merchandise), 142 (entry process), 171 (fines, pen- 
alties, and forfeitures), 174 (protests), and 191 (drawback), partici- 
pants would be subject to requirements different from those specified in 
the Customs Regulations, but only to the extent that such different re- 
quirements do not affect the collection of the revenue, public health, 
safety, or law enforcement. Accordingly, pursuant to the Secretary’s au- 
thority under section 624 of the Tariff Act of 1930 (19 U.S.C. 1624) to 
make such rules and regulations as may be necessary to carry out the 
provisions of the Tariff Act of 1930 and pursuant to the requirement set 
forth in section 413 of the Tariff Act of 1930 (19 U.S.C. 1413) that the 
Secretary test planned NCAP program components, on August 16, 
1994, Customs published a Notice of Proposed Rulemaking in the Fed- 
eral Register (59 FR 41992) that proposed to amend part 101 of the Cus- 
toms Regulations (19 CFR part 101) by adding a new § 101.9 that would 
allow the Commissioner of Customs to conduct limited test programs 
and procedures in general and for purposes of implementing NCAP 
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program components. Seven comments, most favorable to the proposed 
regulation, were received. These comments raised four areas of con- 
cern. The comments received and Customs responses to them are set 
forth below. 


DISCUSSION OF COMMENTS 

Comments were received from corporate sureties (1), customs bro- 
kers (4), and transportation associations (2). The comments raised four 
areas of concern. The concerns relate to: (1) generally, whether there 
will be equal opportunity to participate in tests and whether statutory 
requirements would be subject to suspension; (2) the manner and 
amount of notice that would be provided; (3) the length of time in which 
tests would be conducted; and, (4) the nature of voluntary participa- 
tion. We address each of these concerns seriatim. 


IN GENERAL 
Comment: 


A commenter states that language should be added to § 101.9(a) “to 
protect Customs businesses” to the effect that no test shall be made that 
will give economical advantages to one class of importer, exporter, carri- 
er, customs broker, freight forwarder, or courier over another, or one 
geographic area over another. 


Customs Response: 


While Customs understands the commenter’s concern, it believes 
that adding the suggested language to the regulation would unduly in- 
hibit Customs ability to modernize, i.e., to streamline and automate the 
commercial operations of the Customs Service, the reason the Customs 
Modernization provisions were promulgated in the first place. The pur- 
pose of a test is to experiment to see if something works. Hopefully, ifthe 
test is successful, those who have chosen to participate will benefit. Cus- 
toms, however, does not wish to be unfair to non-participants. Accord- 
ingly, the proposed regulation provides for notice in the Federal 
Register to the public when a test will be run. These notices of proposed 
tests will allow all interested parties to choose to participate and to com- 
ment on any problem they perceive will result from the test proposed, 
including a perceived problem of economical advantages being offered 
to one party over another. Customs, generally, will attempt to address 
such concerns before a test is run. If there are instances when Customs 
may need to conduct tests that are company-/industry-specific, so that 
economies of scale and other program parameters can be realized, the 
proposed regulation seeks to limit the advantage that the test may pro- 
vide by requiring that the test be limited in time and scope. 

While not adding the language suggested by the commenter, Customs 
has determined, after review of this comment and others, to modify the 
proposal to broaden the notice requirements. As now drafted, the final 
regulation no longer provides that public notice is not required for non- 
NCAP tests affecting carriers and passengers. Further, the “whenever 
practicable” language in the non-NCAP paragraph describing the pub- 
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lication requirement is removed. Instead, the regulation provides that 
whenever a particular test allows for deviation from any regulatory re- 
quirement, notice shall be published in the Federal Register not less 
than 30 days prior to implementing such test. Customs believes that 
this allows all Customs businesses to comment on all tests and provides 
adequate time for comments. 


Comment: 


Two commenters are concerned with whether tests will be conducted 
other than on a parallel basis which would violate a statutory require- 
ment. One of these commenters argues that language should be added 
to § 101.9(a) to the extent that no test should be implemented that is 
contrary to U.S. law, because federal agencies should not be allowed to 
set up a “test” as a simple way of circumventing the laws passed by 
Congress. 


Customs Response: 
Customs believes that it is clearly understood that any test programs 


will be consistent with statutes and, therefore, it is unnecessary to add 
language to the regulation to so indicate. 


NOTICE 
Comment: 

The proposed regulatory text may not provide sureties with proper 
and timely notice of variations of its risk. The commenter, a corporate 
surety, states that notice provided “whenever practicable” or “within a 
reasonable period of time” may run contrary to the stated objectives of 
the Notice because it would “affect the collection of revenue” by varying 
the surety’s risk under its bond. The obligation of a compensated surety 
is predicated upon certain known risks or underwriting components 
and to the extent a surety’s risk is varied without its prior consent, sure- 
ties could be discharged from any obligation under their bonds. Accord- 
ingly, the commenter suggests that proper and timely notice of all test 
programs and results should be provided to sureties to enable them to 
decide whether to agree to be bound under a particular varied risk aris- 
ing under a NCAP test program. 

Another commenter believing that the § 101.9(b)(2) requirement for 
publication of complete test results “within a reasonable time” is not 
specific enough recommends that the regulation should provide that, 
“unless extended by Federal Register Notice, within 60 days following 
the completion of the test, complete test results shall be published.” 
Further, the commenter urges that the published results also include a 
list of the participants in the test. 

Customs Response: 

Test programs will not be run that affect the collection of the revenue. 
All duties, taxes, and fees owed to the U.S. by law continue to be owed by 
the responsible parties throughout any test program. 

Regarding the issue of proper and timely notice to sureties, Customs 
has modified the proposal in this final rule to provide that whenever a 
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particular test allows for deviation from any regulation requirement, 
notice shall be published not less than 30 days prior to implementing 
such test. When there is publication in the Federal Register, such publi- 
cation serves as constructive notice and is notice to all. Customs be- 
lieves that the 30-day time frame affords interested sureties adequate 
time to discuss any of their bond conditions within the context of partic- 
ipating in a test program, and to separately respond to those test notices 
about which they may have questions concerning their underwritten 
risk. In accordance with the above, Customs has determined that it will 
not provide separate notices to sureties. 

Regarding the suggestion to amend the proposed regulation to pro- 
vide that publication of complete test results be accomplished within 
60 days unless extended by Federal Register notice, Customs does not 
agree. While in general Customs will make every effort to publish dis- 
crete test results as soon as possible, setting forth a specific time frame 
in the regulation—applicable to all tests results—will not give the Cus- 
toms Service the flexibility it needs to properly evaluate certain NCAP 
program components to assess their contribution toward achieving 
specified program goals. Some tests may not be one-time tests, and oth- 
ers may build on other test results. 

Concerning publishing a list of the participants in an NCAP test, 
while Customs has no hesitation in providing this information, Cus- 
toms does not want to routinely publish such lists. Accordingly, Cus- 
toms will provide a list of participants upon written request and 
believes that this element of test notices need not be set forth in the 
regulation. 


Comment: 


A commenter states that, although notification of tests will be pub- 
lished in the Federal Register and the Customs BULLETIN, Customs 
should ensure that the trade community is involved and informed about 
all of the test programs and procedures for the various components. Ac- 
cordingly, the commenter suggests that test information be sent via 
electronic mail to the main contacts for various trade community repre- 
sentatives or that a primary contact, knowledgeable of all test programs 
and procedures be appointed as the single contact for the trade commu- 
nity. Also, the commenter does not feel that the proposed regulation 
should further the cause for producing additional “paper-based” forms. 
Customs Response: 

Section 631 of the Act specifically requires the Secretary to consult 
with the trade community, to include importers, brokers, shippers, and 
other affected parties when developing NCAP program components. To 
this end, in addition to the regulatory notification requirements 
adopted, Customs will be placing test information on the Customs elec- 
tronic bulletin board. As for furthering the need for paper-based forms, 
it is hoped that the need for this medium of information will be changed 
based on tests proposed to take advantage of new or changing 
technologies. 





CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 13, MARCH 29, 1995 


Comment: 


A commenter states that proposed § 101.9(a)(2) should be amended 
to require advance notification to passengers and carriers because tests 
affecting passengers will necessarily affect the carriers they use. Thus, 
carriers should be notified of proposed tests well in advance. 


Customs Response: 

As stated earlier in the document, Customs is modifying the proposal 
in this final rule to provide notice whenever a particular test allows for 
deviation from any regulation requirement. 


Comment: 


One commenter states that it is not at all clear from either the “BAcK- 
GROUND” section or the proposed regulatory text section of the Notice 
whether the procedures which will be tested will be in addition to those 
already required under the regulations, i.e., will they constitute a paral- 
lel test, or whether the current regulatory procedures would not be fol- 
lowed. If the latter is the case, proposed § 101.9 should provide that 
Customs Headquarters will issue a letter to each participant advising 
them of the fact that, during the period of the test, they will not have 
to abide by certain identified regulation(s) or specify any other 
requirements. 


Customs Response: 


The proposal to amend § 101.9 to provide that Customs will issue a 
letter to participants only advising them that they will not have to abide 
by certain identified regulation(s) or specify any other requirements is 
rejected. This approach is not in keeping with program requirements to 
consult with the trade community. Instead, each Federal Register notice 
published announcing a specific test will identify which, if any, regula- 
tory requirements may be suspended for purposes of the test. Customs 
believes such publication will afford all interested parties an opportuni- 
ty to comment on planned tests. Accordingly, no change to the regula- 
tion is made based on this comment. 


TIME/DURATION 
Comment: 


A commenter believes that implementation of the proposed rule, as 
written, would mean that Customs would have carte blanche authority 
to do whatever it wanted with respect to “testing”, “procedures” or any 
derivation of these two words. It could conduct such “tests” or invoke 
such “procedures” for whatever period of time it decided—one month, 
one year, five years. Customs could select whomever it chose to partici- 
pate without being subject to anyone’s challenge. The sole interpreter 
would be Customs and neither importers nor brokers would have any 
timely recourse. For these reasons, it strongly opposes issuance of the 
rule as proposed; there is too big a chance for misuse. 
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Customs Response: 


The purpose of publishing test proposals in the Federal Register is to 
avoid such problems. The Customs Modernization provisions are in- 
tended, in part, to provide safeguards, uniformity, and due process 
rights for importers. Customs believes that the publication require- 
ment imposed by the proposed regulation adequately meets the unlim- 
ited-time-fears expressed by the commenter and affords all interested 
parties the opportunity to comment on any aspect of proposed tests, in- 
cluding the proposed length of a test. Accordingly, no change to the reg- 
ulation is made based on this comment. 


Comment: 


A commenter states that the 30-day time period for giving notice 
prior to implementing a test, provided at §§ 101.9(a)(2) and (b)(1), 
should be increased to 60 days to allow adequate time for the trade com- 
munity to comment on proposed tests and to give Customs time to re- 
view the comments before the test is put into effect. To this end the 
commenter states that Customs has, in the past, instituted “programs”, 
e.g., revising the CF 7512, which resulted in the public spending 
hundreds of thousands of dollars to acquire the new form only to have 
Customs withdraw the form because of problems with the form. The 
commenter suggests that an extended comment period will save more 
money than it costs over the long run. Further, since almost all tests will 
involve computer programming time, the trade will need the additional 


time to reprogram their computers for the test. 


Customs Response: 


As already stated, Customs will be publishing notice of proposed tests 
on the Customs electronic bulletin board and otherwise inform the 
trade community of pending developments. As no rational basis has 
been given to double the length of time for comments—from 30-days to 
60-days—and the present electronic environment adequately affords 
Customs time to review comments before a test is implemented, no 
change to the regulation is made based on this comment. 


Comment: 


A commenter suggests that the “time” for a test should be defined— 
given a definite time restriction—and published with the initial notifi- 
cation of a test, as, in the past, Customs has had some “tests” go on for 
years, e.g., monthly periodic Customs entries on automobile parts and 
imports of oil and gas. Further, if the test is successful, the Customs Reg- 
ulations and practices should be changed so that the new procedure(s) 
can be enjoyed by all. And if it is necessary to extend a test period, 
30 days prior to the test end date, notice should be published. 

Also concerned with the length of time for a test, another commenter 
suggests that in all cases, the regulation should specify that the notice 
must contain either the specific dates for the test (beginning and end- 
ing) or the length of the test. If Customs finds it cannot adhere to the 
period specified, a notice should be published specifying the reasons for 
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the variance and the new dates. This procedure, it is felt, will avoid what 
has been the past practice of continuing tests ad infinitum. 


Customs Response: 


These comments concerning unlimited time periods for tests do not 
square with the provisions of the proposed regulation, which expressly 
state that tests will be “limited in scope, time, and application to such 
relief as may be necessary to facilitate the conduct of a specified pro- 
gram or procedure.” 19 CFR 101.9(a)(1) and (b). At the risk of sounding 
repetitive, we again state that the publication requirement will allow 
all interested parties to comment on proposed tests and to express their 
particular concerns. This publication requirement does not constitute 
a hollow gesture on Customs part, as, for NCAP tests, Customs must 
subsequently prepare a user satisfaction survey of parties participating 
in the program and transmit a report of this survey to Congress. As the 
proposed regulations adequately address these comments, no change to 
the regulation is made based on this comment. 


VOLUNTARY PARTICIPATION 


Comment: 


Two commenters express concern regarding the “voluntary” nature 
of participation in tests. One commenter states that voluntary partici- 
pation in a test should mean that volunteers should be allowed to with- 
draw from a test upon a change in the conditions of the test. The other 


commenter suggests that, to recognize the importance of Customs test 
programs and filers’ voluntary participation in these programs, a new 
paragraph (c) be added to § 101.9 to read as follows: 


(c) Voluntary participation. For tests affecting the entry of mer- 
chandise, and for which participation by an entry filer requires or 
includes a change in the manner, amount, or format of data sub- 
mitted to Customs by that filer, such participation shall be entirely 
voluntary. An otherwise qualified filer’s entry privileges, including 
but not limited to electronic entry privileges, may not be reduced, 
suspended, limited, or withdrawn by Customs solely because that 
filer declines to participate in one or more such tests. 


The commenter states that the voluntary status of filer participation 
in new Customs programs would be explicitly limited to those involving 
merchandise, and to those which are in fact test programs. There would 
be no impediment to Customs mandatory implementation of uniform 
procedures at points past the test stage. 

The commenter states the impetus for this amendment to the pro- 
posed regulations is a recent Customs/FDA electronic interface pilot 
program in Seattle. Although in the first few months of the program fil- 
er participation was entirely voluntary, such that brokerage firms could 
elect when to participate, for the last year and a half participation has 
been mandatory for Seattle-area brokers who wish to file their entries 
electronically. If a Seattle broker does not wish to participate in the pilot 
program, that broker must file non-ABI entries for cargo subject to 
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FDA oversight. In effect, the commenter claims that such a broker is 
penalized by Customs for declining to participate in that particular test 
program. In general, the commenter is also very concerned about the 
potential impact of some types of Customs test programs upon certain 
sections of the trade community, especially those test programs which 
alter the manner, amount, or format of data transmitted by an entry fil- 
er'to Customs, as such programs require the filer to incur at least some 
additional costs, in order to participate in each test program. 


Customs Response: 


Section 631 of the Act expressly provides that “[p]articipation in the 
[NCAP] Program is voluntary.” 19 U.S.C. 1411(b). Accordingly, a bro- 
ker’s, importer’s, etc., initial decision to become automated is entirely 
voluntary. However, as stated in the ‘BACKGROUND’ portion of the 
Federal Register notice of proposed rulemaking, section 631 of the Act 
also provides Customs with direct statutory authority for full electronic 
processing of all Customs-related transactions. Thus, for Customs to 
implement the NCAP and comply with the other mandates of section 
631—(1) development of separate implementation plans for each 
NCAP component, in consultation with the trade community, (2) estab- 
lishment of eligibility criteria for voluntary participation, (3) testing of 
the components, and (4) transmittal to Congress of the implementation 
plan, testing results, and an evaluation report—a certain continuity of 
test participants must be observed. Accordingly, while Customs will 
make every effort to make as many aspects of tests as completely volun- 
tary as possible, Customs believes that while the decision by a broker or 
other participant to participate in an automated Customs program is 
voluntary in the first instance, continued participation in a particular 
test may be required. In any event, a participant may always choose to 
not participate with a particular automated component if the parame- 
ters of the testing are not to their liking. If any doubts as to participa- 
tion in a particular test program or procedure exist after the 
parameters of the test are published in the Federal Register, the hesi- 
tant participant should take advantage of the comment period to seek 
clarification. Accordingly, because of the extensive statutory require- 
ments that Customs must meet to conduct NCAP tests, Customs does 
not believe that further regulatory language is needed at this time. 


INAPPLICABILITY OF THE REGULATORY FLEXIBILITY ACT, AND 
EXECUTIVE ORDER 12866 


Pursuant to the provisions of the Regulatory Flexibility Act (5 U.S.C. 
601 et seg.) and based upon the information set forth above, it is certified 
that the regulation will not have a significant impact on a substantial 
number of small entities. Accordingly, the regulation is not subject to 
the regulatory analysis or other requirements of U.S.C. 603 and 604. 
Further, this document does not meet the criteria for a “significant reg- 
ulatory action” as specified in E.O. 12866. 





10 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 13, MARCH 29, 1995 


DRAFTING INFORMATION 


The principal author of this document was Gregory R. Vilders, Attor- 
ney, Office of Regulations and Rulings, Regulations Branch. However, 
personnel from other offices participated in its development. 


LIsT OF SUBJECTS 
19 CFR Part 101 


Customs duties and inspection, Exports, Imports, Organization and 
functions (Government agencies), Reporting and recordkeeping re- 
quirements, Sureties, Tests. 


AMENDMENTS TO THE REGULATIONS 


For the reasons stated above, part 101 of the Customs Regulations 
(19 CFR part 101) is amended as set forth below: 


PART 101—GENERAL PROVISIONS 
1. The authority citation for part 101 is revised to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 2, 66, 1202 (General Note 17, Har- 
monized Tariff Schedule of the United States (HTSUS)), 1623, 1624. 
Section 101.3 and 101.4 also issued under 19 U.S.C. 1 and 58b; 
Section 101.9 also issued under 19 U.S.C. 1411-1414. 
2. In part 101, a new § 101.9 is added to read as follows: 


§ 101.9 Test programs or procedures; alternate requirements. 

(a) General testing. For purposes of conducting a test program or pro- 
cedure designed to evaluate the effectiveness of new technology or op- 
erational procedures regarding the processing of passengers, vessels, or 
merchandise, the Commissioner of Customs may impose requirements 
different from those specified in the Customs Regulations, but only to 
the extent that such different requirements do not affect the collection 
of the revenue, public health, safety, or law enforcement. The imposi- 
tion of any such different requirements shall be subject to the following 
conditions: 

(1) Defined purpose. The test is limited in scope, time, and application 
to such relief as may be necessary to facilitate the conduct of a specified 
program or procedure; 

(2) Prior publication requirement. Whenever a particular test allows 
for deviation from any regulatory requirements, notice shall be pub- 
lished in the Federal Register not less than thirty days prior to imple- 
menting such test, followed by publication in the CUSTOMS BULLETIN. 
The notice shall invite public comments concerning the methodology of 
the test program or procedure, and inform interested members of the 
public of the eligibility criteria for voluntary participation in the test 
and the basis for selecting participants. 

(b) NCAP testing. For purposes of conducting an approved test pro- 
gram or procedure designed to evaluate planned components of the Na- 
tional Customs Automation Program (NCAP), as described in section 
411(a)(2) of the Tariff Act of 1930 (19 U.S.C. 411), the Commissioner of 
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Customs may impose requirements different from those specified in the 
Customs Regulations, but only to the extent that such different require- 
ments do not affect the collection of the revenue, public health, safety, or 
law enforcement. In addition to the requirement of paragraph (a)(1) of 
this section, the imposition of any such different requirements shall be 
subject to the following conditions: 

(1) Prior publication requirement. For tests affecting the NCAP no- 
tice shall be published in the Federal Register not less than thirty days 
prior to implementing such test, followed by publication in the Cus- 
TOMS BULLETIN. The notice shall invite public comments concerning any 
aspect of the test program or procedure, and inform interested mem- 
bers of the public of the eligibility criteria for voluntary participation in 
the test and the basis for selecting participants; and, 

(2) Post publication requirement. Within a reasonable time period fol- 
lowing the completion of the test, a complete description of the results 
shall be published in both the Federal Register and the Customs 
BULLETIN. 

GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: February 21, 1995. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, March 16, 1995 (60 FR 14211)] 





19 CFR Part 10 
(T. D. 95-22) 


TEMPORARY IMPORTATION BONDS; ANTICIPATORY 
BREACH, ASSESSMENT AMOUNTS, PETITIONS FOR RELIEF 


RIN 1515-AB65 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to per- 
mit anticipatory breach and provide for early payment of liquidated 
damages in Temporary Importation Bond (TIB) cases. It also amends 
the regulations to permit assessment of liquidated damages in excess of 
double the duties in those cases where the district director requires ex- 
tra bonding in order to protect the revenue and to state that the term 
“duties” for TIB assessment shall also include any applicable merchan- 
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dise processing fees that otherwise would be charged on an entry for 
consumption. Finally, the document amends the regulations to elimi- 
nate forwarding of petitions for relief in TIB cases to Customs Head- 
quarters when the bond principal or surety is dissatisfied with the 
decision on the petition afforded by the district director. 


EFFECTIVE DATE: April 19, 1995. 


FOR FURTHER INFORMATION CONTACT: Jeremy Baskin, Penal- 
ties Branch, Office of Regulations and Rulings, 202-482-6950. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Under the provisions of Chapter 98, Subchapter XIII, Harmonized 
Tariff Schedule of the United States (HTSUS), merchandise may be en- 
tered under the terms of a Temporary Importation Bond (TIB) without 
the payment of duties if the merchandise is entered for a specific pur- 
pose enumerated in Subchapter XIII, HTSUS. Per U.S. Note 1 to Sub- 
chapter XIII, the merchandise is permitted to remain in the United 
States for a one-year period subsequent to the date of importation (with 
a maximum of two one-year extensions allowed). Prior to the expiration 
of the bond period or any properly approved extension thereof, the mer- 
chandise must be exported or destroyed under Customs supervision. 
Failure to export or destroy in a timely manner results in the imposition 
of liquidated damages against the importer. 

Instances arise where, after initiation of a TIB entry, the importer de- 
cides that the merchandise will remain in the United States in violation 
of the terms of the bond. Rather than wait for the one-year period to end 
and for liquidated damages to be assessed, importers inquired as to the 
possibility of early payment of liquidated damages. The Customs Regu- 
lations currently do not provide for an anticipatory breach of a TIB. 

In a Notice of Proposed Rulemaking (NPRM) published in the Feder- 
al Register of September 29, 1992 (57 FR 44714), it was proposed to 
amend the regulations to permit anticipatory breach of a TIB and allow 
the importer to pay the full measure of liquidated damages and thereby 
close the bond. Through payment of the liquidated damages, the im- 
porter would waive his right to receipt of notice of a claim for liquidated 
damages pursuant to §172.1(a), Customs Regulations (19 CFR 
172.1(a)). 

For TIB entries, the provisions of § 10.31(f) of the Customs Regula- 
tions (19 CFR 10.31(f)) require that a bond shall be given containing the 
conditions set forth in § 113.62 of the Customs Regulations (19 CFR 
113.62) in an amount equal to double the duties which it is estimated 
would have accrued (or such larger amount as the district director shall 
state in writing to the entrant is necessary to protect the revenue) had 
all the articles covered by the entry been entered under an ordinary 
consumption entry. By contrast, under the provisions of § 10.39(d), if 
any article entered under Chapter 98, Subchapter XIII, HTSUS, has 
not been exported or destroyed in accordance with the regulations with- 
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in the period of time during which the articles may remain in the Cus- 
toms territory of the United States under bond (including any lawful 
extension), the district director shall make a demand in writing under 
the bond for the payment of liquidated damages equal to double the esti- 
mated duties applicable to such entry, unless a lower amount is pre- 
scribed by § 10.31(f). 

On the one hand, § 10.31(f) empowers the district director to require 
a bond in excess of double the duties, but the provisions of § 10.39(d) 
only permit him to assess liquidated damages at double the estimated 
duties or such Jower amount (emphasis added) as prescribed by 
§ 10.31(f). These regulations can provide anomalous results and ineffi- 
cient protection of the revenue. Accordingly, the NPRM proposed an 
amendment to the regulations to permit, in the case of breach of a TIB, 
assessment of liquidated damages in an amount equal to double the esti- 
mated duties or any different amount prescribed by § 10.31(f) rather 
than only a lower amount. 

When a TIB entry is filed, no merchandise processing fees are 
charged to the importer of record. However, § 111 of the Customs and 
Trade Act of 1990 (Pub. L. 101-382) amended 19 U.S.C. 58c(g) (the stat- 
ute which requires payment of the merchandise processing fee) to pro- 
vide that all administrative and enforcement provisions of the Customs 
laws and regulations, except those relating to drawback, shall apply 
with respect to any fee prescribed under 19 U.S.C. 58c(a) (which re- 
quires payment of the merchandise processing fee), and with respect to 
persons liable therefor, as if such fee is a Customs duty. Any penalty 
which is expressed in terms of a relationship to the amount of the duty 
(e.g., liquidated damages expressed in terms of an amount equal to 
double the estimated duties due on an entry) shall be assessed as a mul- 
tiple of the unpaid fee. Accordingly, when calculating the measure of liq- 
uidated damages for breach of a TIB, the amount of estimated duties 
due for breach should include duties plus the merchandise processing 
fees that would have been applicable to the entry had an entry for con- 
sumption been filed. The NPRM proposed an amendment to the regula- 
tions to provide that, for purposes of assessment of liquidated damages 
for breach of a TIB, the term duties includes any merchandise proces- 
sing fees that would have been due on a consumption entry that would 
have been filed with regard to such TIB merchandise. 

Under the provisions of § 10.39(e) of the Customs Regulations 
(19 CFR 10.39(e)), if there has been a default with respect to all the ar- 
ticles covered by the bond and a written petition for relief is filed timely, 
the regulations state that the petition “shall be transmitted to Head- 
quarters, U.S. Customs Service, with a full report of the facts, unless it is 
allowed by the district director in whole or in part in accordance with 
this regulation, * * *.” This language noting referral to Headquarters is 
unique to TIB cases in which all the articles covered by the bond are in 
default and the district director allows no mitigation. The NPRM pos- 
ited that the jurisdictional amount found in § 172.21 of the Customs 
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Regulations (19 CFR 172.21) should govern review of all petitions. Ju- 
risdiction should not be predicated on a denial of relief in a limited fact 
situation. Accordingly, the NPRM proposed that § 10.39(e) be amended 
to remove the reference regarding referral of the petition to Customs 
Headquarters. 


ANALYSIS OF COMMENTS 


Five comments were received with regard to the subject document. It 
should initially be noted that Customs, in error, indicated the harbor 
maintenance fees, as required by the provisions of the Harbor Mainte- 
nance Review Act of 1986 (Pub. L. 99-682), are not imposed on TIB en- 
tries. The NPRM then went on to state also in error that unpaid harbor 
maintenance fees, as well as merchandise processing fees, should be in- 
cluded in any calculation of double the duties or 110 percent of the du- 
ties for assessment of liquidated damages. Two commenters noted these 
errors. Customs concedes these mistakes, and the final rule avoids any 
mention of harbor maintenance fees in the calculation of duties, fees 
and charges in TIB liquidated damages assessment. 

Two commenters suggested that the proposed regulatory amend- 
ment would only permit anticipatory breach as to the entire amount of 
merchandise entered under a TIB and would not permit anticipatory 
breach if a percentage of TIB merchandise covered by a single entry was 
intended to remain in the United States in violation of the bond provi- 
sions but the remaining percentage was to be exported or destroyed in 
compliance with bond conditions. The regulations require assessment 
of the full amount of liquidated damages applicable to the entry. The 
commenters suggest that there would be little incentive to comply with 
anticipatory breach provisions because the importer who wishes to file 
a partial anticipatory breach would be required to pay for the full 
amount of the entry. ; 

Customs concedes that the comment has some validity but it should 
be emphasized that acceptance of payment in recognition of anticipato- 
ry breach of TIB conditions is being promulgated in response to re- 
quests made to Customs and as a courtesy to the importing community. 
It will permit importers to close out the records on a TIB rather than 
wait for the one-year bond period to expire. Partial anticipatory 
breaches would be difficult for Customs to administer, particularly if 
merchandise which the importer still intends to export or destroy in 
compliance with bond conditions has not yet been exported or de- 
stroyed so as to close the bond out in its entirety. Customs will not accept 
a partial anticipatory breach if the merchandise not covered by the 
breach has not been exported or destroyed in compliance with bond 
terms because of the difficulty of administration. 

A comment received from a representative of surety companies did 
not oppose the concept of anticipatory breach, but did request that Cus- 
toms notify a surety that anticipatory breach occurred, liquidated dam- 
ages were paid and that the bond could be closed with regard to that 
particular TIB entry. Customs has no objection to this request and has 
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added language which would require surety notification by the import- 
er when an anticipatory breach occurs. Inasmuch as the importer seeks 
the benefit of anticipatory breach, Customs does not find it burdensome 
to require the importer to notify surety of its actions. 

One commenter was of the view that the proposed amendment to 
§ 10.31(f) gave Customs excessively broad discretion in deciding the 
bond amount. We disagree. The provisions of § 10.31(f) give the district 
director discretion to require a bond in sufficient size to protect the rev- 
enue. As a condition precedent to requiring a larger bond, the district 
director must notify the entrant, in writing or by equivalent electronic 
notification, of the increase. The language of the regulation does not 
permit an increase in the bond amount without cause. 

Finally, one commenter indicates that under proposed amendments 
to § 10.39(e) of the regulations, Customs could be faced with an anoma- 
lous situation regarding review of petitions for relief. As proposed, the 
district director would review petitions for relief in all cases where the 
claim is for $100,000 or less and the entire amount of merchandise en- 
tered under a TIB is in default. Under the provisions of § 10.39(f), a peti- 
tion for relief could be reviewed by the district director when a partial 
default occurs and the liability for liquidated damages on the articles in 
respect of which there has been a default does not exceed $50,000. Thus, 
jurisdictional amounts are not consistent, and Headquarters review 
would be required in certain TIB liquidated damages cases, depending 
upon what percentage of articles are in default. We agree with the com- 
ment and, therefore, are amending § 10.39(f) to be consistent with the 
change to § 10.39(e). 

Accordingly, the regulations are amended as proposed except that ref- 
erences to the harbor maintenance fee have been removed, notice of an- 
ticipatory breach will now be required to be afforded to sureties by the 
breaching importer, and the jurisdictional amount in § 10.39(f) is 
amended to $100,000 to be consistent with § 10.39(e). 


REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 


Pursuant to the provisions of the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.), it is certified that the amendments will not have a signifi- 
cant economic impact on a substantial number of small entities. Ac- 
cordingly, the amendments are not subject to the regulatory analysis 
requirements of 5 U.S.C. 603 and 604. The document does not meet the 
criteria for a “significant regulatory action” as specified in Executive 
Order 12866. 


LIST OF SUBJECTS ON 19 CFR Part 10 
Articles Conditionally Free, Temporary Importations Under Bond. 


AMENDMENTS 


Part 10, Customs Regulations (19 CFR Part 10), is amended as set 
forth below. 
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PART 10—ARTICLES CONDITIONALLY FREE, 
SUBJECT TO A REDUCED RATE, ETC. 
1. The general authority citation for Part 10 continues to read as 
follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 17, Harmonized Tariff 
Schedule of the United States), 1481, 1484, 1498, 1508, 1623, 1624; 
* * * 


* * * * 


2. Section 10.31 is amended by revising the first two sentences of 
paragraph (f) to read as follows: 


§ 10.31 Entry; bond. 
* * 


* * * * * 


(f) With the exceptions stated herein, a bond shall be given on Cus- 
toms Form 301, containing the bond conditions set forth in § 113.62 of 
this chapter, in an amount equal to double the duties, including fees, 
which it is estimated would accrue (or such larger amount as the district 
director shall state in writing or by the electronic equivalent to the en- 
trant is necessary to protect the revenue) had all the articles covered by 
the entry been entered under an ordinary consumption entry. In the 
case of samples solely for use in taking orders entered under subheading 
9813.00.20, HTSUS, motion-picture advertising films entered under 
subheading 9813.00.25, HTSUS, and professional equipment, tools of 
trade and repair components for such equipment or tools entered under 
subheading 9813.00.50, HTSUS, the bond required to be given shall be 
in an amount equal to 110 percent of the estimated duties, including 
fees, determined at the time of entry. * * * 

* * * * * * * 


3. Section 10.39(d)(1) is amended by removing the word “lower” in 
the first sentence and by adding in its place the word “different”, and by 
adding a sentence at the end of the paragraph to read as follows: 


§ 10.39 Cancellation of bond charges. 


* * * * * * * 


(d)(1) * * * For purposes of this section, the term estimated duties 
shall include any merchandise processing fees applicable to such entry. 
* * * * * * * 


4. Section 10.39(e) is amended by revising its first sentence to read as 
follows: 


§ 10.39 Cancellation of bond charges. 


* * * * * * * 

(e) Ifthere has been a default with respect to all the articles covered by 
the bond and a written petition for relief has been timely filed as pro- 
vided in part 172 of this chapter, it shall be reviewed by the district di- 
rector if the full amount of the claim does not exceed $100,000 and by 
the Director, International Trade Compliance Division, Office of Regu- 
lations and Rulings, Customs Headquarters, if the full amount of the 
claim exceeds $100,000. 





U.S. CUSTOMS SERVICE 17 


* * * * * * * 


5. Section 10.39(f) is amended by removing the figure “$50,000” in 
the first sentence and by adding in its place the figure “$100,000”. 
6. Section 10.39 is amended by redesignating paragraph (g) as para- 
graph (h) and by adding a new paragraph (g) to read as follows: 
* * * * * * * 
§ 10.39 Cancellation of bond charges. 


* * * * * * * 


(g) Anticipatory breach. If an importer anticipates that the merchan- 
dise entered under a Temporary Importation Bond will not be exported 
or destroyed in accordance with the terms of the bond, the importer 
may indicate to Customs in writing before the bond period has expired 
of the anticipatory breach. At the time of written notification of the 
breach, the importer shall pay to Customs the full amount of liquidated 
damages that would be a ssessed at the time of breach of the bond, and 
the entry will be closed. The importer shall notify the surety in writing 
of the breach and payment. By this payment, the importer waives his 
right to receive a notice of claim for liquidated damages as required by 
§ 172.1(a) of this chapter. 

PETER J. BAISH, 
Acting Commissioner of Customs. 


Approved: February 23, 1995. 
DENNIS M. O’CONNELL, 
Acting Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, March 20, 1995 (60 FR 14630)] 








U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, March 15, 1995. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the CUSTOMS BULLETIN. 
MARVIN M. AMERNICK, 
(for Harvey B. Fox, Director, 
Office of Regulation and Rulings.) 


REVOCATION OF PROTEST DECISION RELATING TO THE 


TARIFF CLASSIFICATION OF A COMMERCIAL GROUNDS 
KEEPING VEHICLE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of revocation of a protest decision. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a protest decision pertaining to the tariff 
classification of a commercial grounds keeping vehicle. Notice of the 


proposed revocation was published on February 1, 1995, in the Customs 
BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after May 30, 1995. 


FOR FURTHER INFORMATION CONTACT: Mary Beth McLough- 
lin, Metals and Machinery Classification Branch, (202) 482-7062. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On February 1, 1995, Customs published a notice in the CUSTOMS 
BULLETIN, Volume 29, Number 5, proposing to revoke protest decision 
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HQ 955081 issued on March 2, 1994, in which a commercial grounds 
keeping vehicle described as a “commercial mower” was classified un- 
der subheading 8433.11.00, Harmonized Tariff Schedule of the United 
States (HTSUS), which provides for harvesting or threshing machin- 
ery, including straw or fodder balers; grass or hay mowers; machines for 
cleaning, sorting or grading eggs, fruit or other agricultural produce, 
other than machinery of heading 8437; parts thereof: mowers for lawns, 
parks or sports grounds: powered with the cutting device rotating in a 
horizontal plane. No comments were received in response to this notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking HQ 955081 to reflect the proper classifica- 
tion of the subject commercial grounds keeping units under subheading 
8701.90.50, HTSUS, which provides for tractors (other than those of 
heading 8709): other. HQ 956372 revoking HQ 955081, is set forth in 
the Attachment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations [19 CFR 177.10(c)(1)]. 


Dated: March 14, 1995. 
JOHN E. ELKINS, 


(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. CusTOMS SERVICE, 
Washington, DC, March 14, 1995. 


CLA-2 CO:R:C:M 956372 MMC 
Category: Classification 


Tariff No. 8701.90.50 
MR. MUNFORD PAGE HALL, II 


DorsEY & WHITNEY 

1330 Connecticut Avenue, N.W. 
Suite 200 

Washington, DC 20036 


Re: HQ955081 revoked; Commercial grounds keeping vehicle; ENs 84.33, 87.01; Chapter 
87, Note 2; HQs 951506 and 557232; San Francisco Newspaper Printing Co. v. United 
States, U.S. v. FW. Myers & Co., Inc., James S. Baker Imports Co. v. U.S. and U.S. v. 
Boker. 

DEAR Mk. HALL: 


This is in reference to the notice issued to you on March 10, 1994, by the District Director 
of Customs, Los Angeles, California, advising you that Protest 2704-93-102469 was de- 





U.S. CUSTOMS SERVICE 21 


nied based on protest decision HQ 955081 dated March 2, 1994, in which certain commer- 
cial grounds keeping vehicles were classified under subheading 8433.11.00, Harmonized 
Tariff Schedule of the United States (HTSUS), as mowers. We have reviewed this decision 
and determined that the classification of the articles indicated is incorrect. 

HQ 955081 is a decision on a specific protest. A protest is designed to handle entries of 
merchandise which have been liquidated by Customs. A final determination of a protest, 
pursuant to Part 174, Customs Regulations (19 CFR Part 174), cannot be modified or re- 
voked as it is applicable only to the merchandise which was the subject of the entry pro- 
tested. Furthermore, Customs lost jurisdiction over the protested entries in HQ 955081 
when notice of denial of the protest was received by the protestant. See, San Francisco 
Newspaper Printing Co. v. United States, 9 CIT 51 7, 620 F. Supp. 738 (1985). 

However, Customs can modify or revoke a protest review decision to change the legal 
principals set forth in the protest decision. Pursuant to section 625(c)(1), Tariff Act of 1930 
(19 U.S.C. 1625(c)(1)), as amended by section 623 of Title VI (Customs Modernization) of 
the North American Free Trade Agreement Implementation Act, (Pub. L. 103-182, 107 
Stat. 2057), 60 days after the date of issuance, Customs may propose a modification or re- 
vocation of a prior interpretive ruling or decision by publication and solicitation of com- 
ments, inthe CUSTOMS BULLETIN. This revocation will not affect the entries which were the 
subject of Protest 2704-93-102469, but will be applicable to any unliquidated entries or 
future importations of similar merchandise 60 days after publication of the notice of re- 
vocation in the CUSTOMS BULLETIN. 


Facts: 


The subject articles are described as four wheeled riding vehicles, with a driving seat, a 
3 cylinder liquid-cooled rear-mounted diesel engine, power hydraulicsteering, two forward 
and two reverse speeds, a front mounted power take off (PTO), independent right and left 
break drums, two pedal foot speed controls, front and rear turf tires, drawbar, and a stan- 
dard two-post foldable rollover protective structure. The vehicles are identified as models 
CM 222, CM 224, CM 272, and CM 274. The first two digits refer to the net engine horse- 
power, and the third digit designates two or four-wheel drive. 

After importation, various grounds keeping attachments are suspended from the cab’s 
front carriers. Attachments include four different mower decks, a grass collection system 
for the side-discharge mowers, a 52 or 62 inch wide heavy-duty two stage snow thrower 
that allows for clearing snow from drives, walkways or parking lots, a 60 inch front blade 
for clearing snow or other light-duty blade work and a leaf and debris blower to clear side- 
walks, parking lots, and golf greens of litter and leaves. The attachments are produced and 
sold separately from the vehicles and are not imported with the vehicles. 

After a particular appliance is attached to the vehicle’s front carrier, the vehicle pushes 
the attached appliance around a specified area to aid in the care and upkeep of commercial 
grounds, golf courses and the like. 

The subheadings under consideration are as follows: 


8433.11.00 harvesting or threshing machinery, including straw or fodder balers; 
grass or hay mowers; machines for cleaning, sorting or grading eggs, 
fruit or other agricultural produce, other than machinery of heading 
8437; parts thereof: [mJowers for lawns, parks or sports grounds: 
[plowered with the cutting device rotating in a horizontal plane. 

8701.90.10 tractors (other than those of heading 8709): other: suitable for agri- 
cultural use. 

8701.90.50 tractors (other than those of heading 8709): other. 

Issue: 


Are the subject commercial grounds keeping vehicles classifiable as grass or hay mowers, 
tractors suitable for agricultural use or other tractors? 


Law and Analysis: 


Classification of merchandise under the HTSUS is in accordance with the General Rules 
of Interpretation (GRI’s). GRI 1, HTSUS, states in part that for legal purposes, classifica- 
tion shall be determined according to the terms of the headings and any relative section or 
chapter notes. GRI 6 provides that for legal purposes, the classification of goods in the sub- 
headings of a heading shall be determined according to the terms of those subheadings and 
any related subheading notes and, mutatis mutandis, to the above rules, on the under- 
standing that only subheadings at the same level are comparable. For the purposes of this 
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rule, the relative section, chapter and subchapter notes also apply, unless the context 
otherwise requires. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes may be consulted. The Explanatory Notes (ENs), 
although not dispositive, or legally binding, provide a commentary on the scope of each 
heading of the HTSUS, and are generally indicative of, the proper interpretation of 
HTSUS, See, T.D. 89-80, 54 Fed. Reg. 35127, 35128, (August 23, 1989). En 84.33, pg. 
1211-1212, states, in pertinent part, that: 

(A) HARVESTING OR THRESHING MACHINERY, INCLUDINGSTRAW OR FOD- 
DER BALERS; GRASS OR HAY MOWERS 
These include: 

(1) Lawn mowers, whether worked by hand or motor driven. They may havea cut- 

ter bar like an agricultural mower, rotary blades which cut the grass against a fixed 
horizontal blade, or a rotating disc with knives on the outer edge * * * 
This heading also covers lawn mowers, known as riding mowers, consisting of three or 
four wheeled basic machines fitted with a driving seat and having a permanently at- 
tached cutter, i.e., one which is removed only for repair or maintenance. Since their 
principal function is the mowing of lawns, they remain in this heading even if they 
have a coupling device for hauling or pushing light attachments such as a trailer. 

While these vehicles are a four wheeled basic machine fitted with a driving seat, they do 
not have a permanently attached cutter. Instead the vehicles have various attachments, 
some of which are mowers, that are easily exchangeable by attaching each to the vehicle’s 
front carriers. These attachments are produced and sold separately from the vehicles and 
are not imported with the machine. The mower attachments are in no way permanently 
attached or only removed for repair. Therefore, the vehicles do not meet the common un- 
derstanding of a riding mower for tariff purposes and cannot be classified in heading 8433. 

We note that Section XVI note 1(1), states, in pertinent part, this section does not cover: 
articles of section XVII. Section XVI covers machinery and mechanical appliances, includ- 
ing mowers. As discussed above, the subject articles are not classifiable as mowers. Fur- 
thermore, they do not meet the description of any other heading is Section XVI. Section 
XVII covers vehicles, including tractors of heading 8701. We must now determine if the 
subject articles are described by the tariff term “tractor”. 

Note 2 to chapter 87, HTSUS, states that: 


For the purposes of this chapter, “tractors” means vehicles constructed essentially for 
hauling or pushing another vehicle, appliance or load, whether or not they contain 
subsidiary provision for the transport, in connection with the main use of the tractor, 
of tools, seeds, fertilizers or other goods. 


The term “hauling” is not defined in the HTSUS or the ENs. Terms not defined in the 
HTSUS or in the EN’s are construed in accordance with their common and commercial 
meaning. Nippon Kogasku (USA) Inc. v. United States, 69 CCPA 89, 673 F.2d 380 (1982). 
Common and commercial meaning may be determined by consulting dictionaries, lexicons, 
scientific authorities and other reliable sources. C.J. Tower & Sons v. United States, 
69 CCPA 128, 673 F.2d 1268 (1982). The term “hauling” is defined as “1. To pull or drag 
forcibly. 2. To transport as with a truck or cart.” Webster’s II New Riverside University Dic- 
tionary, 1984). 

Customs is of the opinion that the grounds keeping vehicle meets the definition of tractor 
because it hauls various attachments around the particular grounds area requiring atten- 
tion. It is not, however, suitable for agricultural use. 

According to HRL 951506 dated May 29, 1992, the phrase “suitable for agricultural use” 
has been interpreted by the courts as requiring that a tractor be actually, practically and 
commercially fit for such use. U.S. v. FW. Myers & Co., Inc., C.A.D. 1097, 476 F.2d 1377 
(1973). HRL 557232 dated September 28, 1993, states that inJames S. Baker Imports Co. v. 
U.S., 61 Cust. Ct. 305, C.D. 3619 (1968), it was stated that: 


in /U.S.] v. Baker, 6 Ct. Cust. Appls. 243, T.D. 35472, the Court of Customs Appeals 
constructed the word “agriculture” to include only that which provides the i, re 
tial requirements of life (food) and comfort (raiment), and not the purely pleasurable 
pursuits. It held that “agriculture” must lead to the production of necessities and not 
that which is essentially pleasurable or ornamental. 


The vehicles’ uses, grooming and caring for lawns, clearing snow and cleaning walkways, 
are not considered agricultural pursuits. These uses do not provide for the substantial re- 
quirements of life and comfort but rather lead to the production of that which is essentially 
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pleasurable or ornamental. Therefore, the vehicles are not classifiable as tractors suitable 
for agricultural use. 

Subheading 8701.90.50, HTSUS, provides for other tractors. As the subject vehicles 
meet the tariff definition of tractors but are not suitable for agricultural use, they are clas- 
sifiable as other tractors. 


Holding: 

Models CM 222, CM 224, CM 272, and CM 274 are classifiable under subheading 
8701.90.50, HTSUS, as tractors (other than those of heading 8709): other, with a column 
one duty rate of 2.2 % ad valorem. HQ 955081 is revoked. 

In accordance with 19 U.S.C. 1625(c)(1), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 
19 U.S.C. 1625(c)(1) does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations [19 CFR 177.10(c)(1)]. 

JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 





REVOCATION OF CUSTOMS RULING LETTER RELATING TO 
THE TARIFF CLASSIFICATION OF A DAY PLANNER 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling pertaining to the tariff classifica- 
tion of a day planner. Notice of the proposed revocation was published 
on February 1, 1995, in the CUSTOMS BULLETIN, Volume 29, Number 5. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after May 30, 1995. 


FOR FURTHER INFORMATION CONTACT: Carlos Halasz, Textile 
Classification Branch, Office of Regulations and Rulings, (202) 
482-7059. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On February 1, 1995, Customs published a notice in the CUSTOMS 
BULLETIN, Volume 29, Number 5, proposing to revoke New York Ruling 
Letter (NYRL) 894586, issued February 25, 1994, wherein an article de- 
scribed as the “Cambridge Professional Zipper Day Planner” was clas- 
sified in heading 4202, Harmonized Tariff Schedule of the United States 
(HTSUS), which provides in part for attache cases, briefcases and simi- 
lar containers. The notice advised interested parties that Customs was 
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proposing to classify the merchandise as a diary of heading 4810, 
HTSUS. One comment was received in response to the notice. The com- 
ment concerned the classification of the article at the subheading level 
within heading 4820, HTSUS. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking NYRL 894586 to reflect the proper classi- 
fication of the day planner under subheading 4820.10.2010, HTSUS, 
which provides for diaries and address books, of paper or paperboard. 
Headquarters Ruling Letter 956384, revoking NYRL 894586, is set 
forth in the Attachment to this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: March 9, 1995. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. CuSTOMS SERVICE, 
Washington, DC, March 9, 1995. 


CLA-2 CO:R:C:T 956384 ch 
Category: Classification 
Tariff No. 4820.10,2010 
MARK SANDSTROM, ESQ. 
THOMPSON, HINE AND FLORY 
1920 N Street, N.W. 
Washington, DC 20036-1601 


Re: Revocation of NYRL 894586; classification ofa day planner; portfolio planner; attache 
case; diary; GRI 3(c). 


DEAR MR. SANDSTROM: 

This is in response to your letter of May 6,1994, on behalf of the Mead Corporation, re- 
questing reconsideration of New York Ruling Letter (NYRL) 894586, dated February 25, 
1994. In that decision, an article described as the “Cambridge Professional Zippered Day 
Planner” was classified in subheading 4202.12.2035, Harmonized Tariff Schedule of the 
United States (HTSUS), which provides in part for attache cases, briefcases and similar 
containers. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 of 
Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-182,107 Stat. 2057, 2186 (1993) (hereinafter section 625), no- 
tice of the proposed revocation of NYRL 894586 was published February 1, 1995, in the 
CUSTOMS BULLETIN, Volume 29, Number 5. 
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Facts: 


The submitted sample, style 47190, is described as a day planner and measures approxi- 
mately 14 inches by 11 inches by 2 inches. The article features two exterior flat pockets 
measuring approximately 8 inches by 14 inches, as well as retractable handles and a zipper 
closure. The interior possesses a three ring binder permanently affixed at the spine, with 
an integrated network of tabbed paper inserts which form a daily planning system. The 
planner is comprised mainly of sections for notating appointments, tasks, personal in- 
formation, expenses, telephone numbers and addresses. The binder also includes miscella- 
neous pre-printed information, a plastic ruler, zippered plastic pouch and a clear plastic 
credit/business card holder. A note pad has been slipped into a pocket located inside one 
interior wall. The opposite interior wall features a full wall pocket with tapered gussets. 
The front of this pocket possesses two pen holders, six credit card slots, a business card 
window, a flat zippered pocket and a small gussetted pocket suitable for holding computer 
discs. 


Issue: 
What is the proper tariff classification for the subject merchandise? 


Law and Analysis: 

Heading 4820, HTSUS, provides in part for diaries, notebooks, memorandum pads and 
other articles of stationery, of paper or paperboard. The Explanatory Note (EN) to heading 
4820 states in pertinent part, at page 687, that: 

This heading covers various articles of stationery, other than correspondence goods of 
heading 4817 and the goods referred to in Note 9 to this Chapter. It includes: 
* * * 


* * * * 


(1) Registers, account books, note books of all kinds, order books, receipt books, copy 
books, diaries, letter pads, memorandum pads, engagement books, address books 
and books, 7 etc. for — telephone numbers. 

* * * * * 


(3) Binders cities for holding loose sheets, magazines, or the like (e.g. clip 


binders, spring binders, screw binders, ring binders), and folders, file covers, 
(other than box files) and portfolios. 


* * *” * * * * 


(8) Book covers (binding covers and dust covers), whether or not printed with 
ere (title, etc.) or illustrations. 
x * * * * * 


The —_ of this heading may be bound with materials other than paper 
(e.g. leather, plastics or textile material) and have reinforcements or fit- 
tings of metal, plastics, etc. (Emphasis added). 


This language indicates that articles of 4820, HTSUS, include diaries, address books and 
telephone books. In addition, goods classifiable within the heading may be bound with 
leather or textile material which have reinforcements or fittings of metal or plastics. 

In HRL 955636, dated April 6,1994, we addressed the scope of subheading 4820.10.2010, 
HTSUS, which provides for bound diaries and address books: 


We think it is imperative to recognize that there are many forms of “diaries.” Many are 
similar to the instant articles. Others, may be bound with expensive materials such as 
leather and may contain additional components such as pens, pencils, calculators, 
business card holders and assorted inserts that are used either for providing informa- 
tion or as a means of recording specific types of information (i.e., sections for fax num- 
bers, car maintenance information, personal finance data, etc. * * *). As the court in 
Brooks Bros. noted, citing Hancock Gross, Inc. v. United States, 64 Oust. Ct. 97, C.D. 
3965 (1970), “(T]he primary design and function of an article controls its classifica- 
tion.” Hence, the determinative criteria as to whether these types of articles 
are deemed “diaries” for classification purposes is whether they are pri- 
marily designed for use as, or primarily function as, articles for the receipt 
of daily notations, events and appointments. (Emphasis in original). 
Furthermore, in HRL 955516, dated April 8,1994, we observed: 

The next issue is whether ring binders make a diary “bound” so as to warrant classifi- 
cation within subheading 4820.10.2010, HTSUS. This office has consistently held that 
they do. See HRL 089960 (2/10/92; 952691 (1/11/93); and 953172 (3/19/93). This posi- 
tion is supported by the EN to heading 4820, HTSUS, which state that “goods of this 
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heading may be bound with materials other than paper (e.g., leather, plastics or textile 
material) and have reinforcements or fittings of metal; plastics, etc.” It is clear that 
metal binders were contemplated to fit within this heading’s definition of bound ar- 
ticles. We do not agree with protestant’s argument that merely because a metal loose 
leaf ring binder was not expressly cited as an exemplar ofa “bound” article in the EN to 
heading 4820, that it is precluded from classification as such. 

Style 47190 features a three ring binder which secures what is described asa day planner. 
The planner is composed primarily of paper inserts which are designed for the receipt of 
daily notations, events and appointments. Based upon the foregoing, we conclude that this 
item is prima facie classifiable as a bound diary of subheading 4820.10.2010, HTSUS. 

Heading 4202, HTSUS, provides in part for attache cases, briefcases and similar contain- 
ers. In prior ruling letters, we have concluded that portfolio diaries, organizers, agendas or 
planners are not classifiable in heading 4202, HTSUS. For example, in Headquarters Rul- 
ing Letter (HRL) 950325, dated December 27, 1991, we addressed the classification of an 
organizer consisting of a leather case enclosing a six-ring binder, with paper inserts for per- 
sonal record-keeping. In that decision, we stated: 


We do not believe that heading 4202, HTSUS, describes a type of merchandise which 
would bring these goods within the “similar containers” of that heading. Although the 
“planner” may appear to be related to the containers of heading 4202, HTSUS, they 
are not similar in that they are not designed or intended for use in a similar 
manner, nor do they exhibit the requisite physical attributes that Customs 
has found common to goods of heading 4202, HTSUS. (Emphasis added). 


Similarly, in HRL 950397, dated January 23, 1992, in connection with the classification 
of a portfolio planner, we observed that: 


Although the planner may appear to be related to the containers of heading 4202, 
HTSUS, they are not designed or intended for use in a similar manner, nor do 
they exhibit the requisite physical attributes that Customs has found com- 
mon to goods of heading 4202, HTSUS. (Emphasis added). 


Thus, we have determined that portfolio diaries, organizers, agendas or planners are gen- 
erally excluded from heading 4202 as they are not used in a manner similar to, nor do they 
possess the physical characteristics of, articles of that heading. 

However, in this instance the carrying handle, exterior pockets and interior gussetted 
pocket are features which are characteristic of attache cases or briefcases and are unre- 
lated to the use of style 47190 as an organizer. In addition, the article is large enough to 
accommodate standard size papers and documents, as well as many of the articles normally 
carried in a briefcase or attache case (e.g. pens, notebook, etc.). The case serves a dual pur- 
pose of providing a cover for its contents and as a means by which the article may be used as 
carrying case. Consequently, we are of the opinion that style 47190 is also prima facie clas- 
sifiable within heading 4202, HTSUS, as an article similar to an attache case. 

General Rule of Interpretation (GRI) 3 provides that when goods are prima facie classifi- 
able under two or more headings, classification shall be effected as follows: 


(a) The heading which provides the most specific description shall be preferred to 
headings providing a more general description. However, when two or more headings 
each refer to part only of the materials or substances contained in mixed or composite 
goods or to part only of the items in a set put up for retail sale, those headings are to be 
regarded as equally specific in relation to those goods, even if one of them gives a more 
complete or precise description of the goods. 

(b) Mixtures, composite goods consisting of different materials or made up of differ- 
ent components, and goods put up in sets for retail sale, which cannot be classified by 
reference to 3(a), shall be classified as if they consisted of the material or component 
which gives them their essential character, insofar as this criterion is applicable. 

(c) When goods cannot be classified by reference to 3(a) or 3(b), they shall be classi- 
fied under the heading which occurs last in numerical order among those which equal- 
ly merit consideration. 

In this instance, headings 4202 and 4820, HTSUS, are equally specific in relation to one 
another. Each heading encompasses a limited class of goods. Moreover, these headings de- 
scribe only a portion of the physical characteristics incorporated into style 47190. Hence, 
we cannot resolve the classification of this item on the basis of GRI 3(a). 

Furthermore, pursuant to GRI 3(b), we are not able to say that either the organizer/plan- 
ner or the carrying case components lend the essential character to style 47190. In some 
respects, this article may be used in a manner consistent with a carrying case of heading 
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4202, HTSUS. However, it is flat and will not accommodate items such as a newspaper or 
book. Hence, we conclude that this item is something less than an attache case. Moreover, 
the organizer components contribute at least as much, in terms of function and design, to 
the finished article as the carrying case components. Consequently, we must resort to GRI 
3(c) to classify this product. As heading 4820 is the heading which would occur last in nu- 
merical order among the headings which would merit consideration, style 47190 is classifi- 
able as a diary of subheading 4820.10.2010, HTSUS. 

Holding: 

NYRL 894586 is hereby revoked. Style 47190 is classifiable under subheading 
4820.10.2010, HTSUS, which provides for bound diaries and address books. The applicable 
rate of duty is 3.6 percent ad valorem. 

In accordance with section 625, this ruling will become effective 60 days after its publica- 
tion in the CUSTOMS BULLETIN. PubliCation of rulings or decision pursuant to section 625 
does not constitute a change of practice of position in accordance with section 177.10(c)(1), 
Customs Regulations (19 CFR 177.10(c)(1)). 

HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 





MODIFICATION OF CUSTOMS RULING LETTER RELATING 
TO TARIFF CLASSIFICATION OF METALLIZED PLASTIC 
GARLANDS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 
1625), as amended by section 623 of Title VI (Customs Modernization of 
the North American Free Trade Agreement Implementation Act, Pub. 
L. 103-182, 107 Stat. 2057, 2186 (1993), this notice advises interested 
parties that Customs is modifying a ruling pertaining to the tariff clas- 
sification of metallized plastic garlands. Notice of the proposed modifi- 
cation was published February 8, 1995, in the CUSTOMS BULLETIN, 
Volume 29, Number 6. 


EFFECTIVE DATE: This decision is effective for merchandise entered, 
or withdrawn from warehouse, for consumption on or after May 30, 
1995. 


FOR FURTHER INFORMATION CONTACT: Greg Deutsch, Food and 
Chemicals Classification Branch, Office of Regulations and Rulings 
(202) 482-6976. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On February 8, 1995, Customs published a notice in the CUSTOMS 
BULLETIN, Volume 29, Number 6, proposing to modify New York Ruling 
Letter (NYRL) 884592, issued April 13, 1993, by the Area Director of 
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Customs, New York Seaport, wherein various metallized plastic gar- 
lands were classified in subheadings 3921.90.4090 and 3926.90.9590 
(now 3926.90.9890), Harmonized Tariff Schedule of the United States 
Annotated (HTSUSA), which provide for “Other plates, sheets, film, 
foil and strip, of plastics: Other: Other: Other,” and “Other articles of 
plastics * * *: Other: Other, Other,” respectively. No comments were re- 
ceived concerning the matter. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993), this notice advises interested par- 
ties that Customs is modifying NYRL 884592. Accordingly, Customs is 
issuing a ruling letter to reflect proper classification of the merchandise 
in subheading 9505.90.40, HTSUS, the provision for “Festive, carnival 
or other entertainment articles * * *: Other: Confetti, paper spirals or 
streamers * * * parts and accessories thereof.” The ruling modifying 
NYRL 884592 is set forth in the Attachment to this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: March 14, 1995. 


JOHN G. BLACK, 
(for John Durant, Director, 


Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. CusToMS SERVICE, 
Washington, DC, March 14, 1995. 


CLA-2 CO:R:C:F 957501 GGD 
Category: Classification 


Tariff No. 9505.90.40 
Mr. THOMAS TEDONE 


SILVESTRI CORPORATION 

13111 North Central Expressway 
Suite 100 

Dallas, TX 75243-1138 


Re: Modification of New York Ruling Letter (NYRL) 884592; metallized plastic garlands; 
other entertainment articles; not other foil and strip of plastics, nor other articles of 
plastics. 


DEAR MR. TEDONE: 

In NYRL 884592, issued April 13, 1993, an article identified as a polyvinyl chloride (PVC) 
foil Christmas tree garland (item no. 74402) was classified in subheading 3921.90.4090, 
Harmonized Tariff Schedule of the United States Annotated (HTSUSA), which provides 
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for “Other plates, sheets, film, foil and strip, of plastics: Other: Other: Other.” You were 
further advised that the applicable subheading for metallized plastic garlands that have 
been further worked—such as by crinkling or by incorporating wire as a separate step after 
(as opposed to during) extrusion—would be 3926.90.9590 (now 3926.90.9890), HTSUSA, 
which provides for “Other articles of plastics * * *: Other: Other, Other.” We have reviewed 
that ruling and have found it to be partially in error. Therefore, this ruling modifies NYRL 
884592. Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 
625), notice of the proposed modification of NYRL 884592 was published on February 8, 
1995, in the CUSTOMS BULLETIN, Volume 29, Number 6. 


Facts: 


The only sample article submitted consisted of a strip of metallized PVC plastic, im- 
ported on a 25 foot roll, measuring approximately 4 inches in width. Steel wire had been 
sealed into each of the two edges of the garland (during the extrusion process), allowing for 
the strip to be bent, folded, and shaped for decorating purposes. 


Issue: 
What is the proper classification of the metallized plastic garlands? 
Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). The systematic detail of the harmonized system is such that virtually all 
goods are classified by application of GRI 1, that is, according to the terms of the headings of 
the tariff schedule and any relative Section or Chapter Notes. In the event that the goods 
cannot be classified solely on the basis of GRI 1, and if the headings and legal notes do not 
otherwise require, the remaining GRIs may then be applied. The Explanatory Notes (ENs) 
to the Harmonized Commodity Description and Coding System, which represent the offi- 
cial interpretation of the tariff at the international level, facilitate classification under the 
HTSUS by offering guidance in understanding the scope of the headings and GRIs. 

Heading 9505, HTSUS, provides for, among other items, festive, carnival or other enter- 
tainment articles. The EN to heading 9505 states, in part, that the heading covers: 


(A) Festive, carnival or other entertainment articles, which in view of their intended 
use are generally made of nondurable material. They include: 
(1) Decorations such as festoons, garlands, Chinese lanterns, etc., as well as vari- 
ous decorative articles made of paper, metal foil, glass fibre, etc., for Christmas 
trees (e.g., tinsel, stars, icicles), artificial snow, coloured balls, bells, lanterns, etc. 
Cake and other decorations (e. i animals, flags) which are traditionally 
associated with a particular festival are also classified here. 
In general, merchandise is classifiable in heading 9505, HTSUS, as a festive article when 
the article, as a whole: 


1. is of non-durable material or, generally, is not purchased because of its extreme 
worth, or intrinsic value (e.g., paper, cardboard, metal foil, glass fiber, plastic, wood); 

- functions primarily as a decoration (e.g., its primary function is not utilitarian); 
an 

3. is traditionally associated or used with a particular festival (e.g., stockings and 
tree ornaments for Christmas, decorative eggs for Easter). 

An article’s satisfaction of these three criteria is indicative of classification as a festive 
article. The motif of an item is not dispositive of its classification and, consequently, does 
not transform an item into a festive article. 

The subject garlands are made of non-durable material. We consider articles such as 
these to be made of non-durable material, since they are not designed for sustained wear 
and tear, and are not purchased for their extreme worth or value (as would be decorative, 
yet costly pieces of art or crystal). In addition, their primary function is decorative, as op- 
posed to utilitarian. Upon examination of the third criterion, however, and despite the sam- 
ple product’s name, we do not find these to be the type of items traditionally associated with 
a particular festival, such as Christmas. Although it is Customs position that certain types 
of garlands may be classified as traditional, festive articles (See Headquarters Ruling Let- 
ter (HRL) 950999, issued April 16, 1992, concerning Christmas garlands), we find that the 
metallized plastic garlands’ failure to satisfy the third criterion indicates that their classi- 
fication as festive articles is not appropriate. In light of their decorative aspect and non- 
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durability, however, classification as other entertainment articles in heading 9505, 
may be indicated. 

In HRL 953062, issued March 8, 1993, this office classified an article identified as a “pa- 
per wired plaid garland” as an other entertainment article in subheading 9505.90.40, 
HTSUS. The item was described as being red, green, yellow, black, and brown in color, hav- 
ing wire enclosed within the paper on its borders, and measuring 2% inches in width by 8 
feet in length. In HRL 9574382, issued January 12, 1995, an article identified as an “Easter 
garland foil ribbon,” was also classified in subheading 9505.90.40, HTSUS. The item mea- 
sured approximately 2’ inches in width, was imported on a 25 foot roll, and consisted of 
pink and silver colored polypropylene strips that had been heat-sealed or compressed to- 
gether, with 2 wires inserted along the length, and having a crinkled appearance. We find 
that both the PVC foil Christmas tree garland, and the other metallized plastic garlands 
that have been further worked, are similar to the non-durable, decorative items previously 
classified as other entertainment articles in the cited HRLs. They are, therefore, properly 
classified in subheading 9505.90.40, HTSUS. 


Holding: 


The PVC foil Christmas tree garland (item no. 74402) and the other metallized plastic 
garlands that have been further worked are properly classified in subheading 9505.90.40, 
HTSUS, the provision for “Festive, carnival or other entertainment articles * * *: Other: 
Confetti, paper spirals or streamers * * * parts and accessories thereof.” Under the tariff 
effective January 1, 1995, the applicable duty rate is free. 

NYRL 884592, dated April 13, 1993, is hereby modified. 

In accordance with section 625, this ruling will become effective 60 days from its publica- 
tion in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 625 
does not constitute a change of practice or position in accordance with section 177.10(c)(1), 
Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN G. BLACK, 
(for John Durant, Director, 
Commercial Rulings Division.) 





PROPOSED REVOCATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF A MUSIC STAND 
WITH A CARRY BAG 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to this section 625(c)(1), Tariff Act of 1930 (19 
U.S.C. 1625(c)(1)), as amended by section 623 of Title VI (Customs Mod- 
ernization) of the North American Free Trade Agreement Implementa- 
tion Act, Pub. L. 103-182, 107 Stat. 2057 (1993), this notice advises 
interested parties that Customs intends to revoke a ruling pertaining to 
the tariff classification of a music stand with a carry bag. Comments are 
invited on the correctness of the proposed ruling. 


DATE: Comments must be received on or before April 28, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W.,, (Franklin Court), Washington, DC 20229. Comments submitted 
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may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th St., N.W. Suite 
4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Donald F. Cahill, Metals 
and Machinery Classification Branch, (202-482-7030). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act, Pub. L. 103-182, 107 Stat. 2057 (1993), this notice advises inter- 
ested parties that Customs intends to revoke a ruling pertaining to the 
tariff classification of a music stand with a carry bag. 

In New York Ruling Letter (NYRL) 896734, dated April 19, 1994, a 
light weight metal collapsible music stand with a fitted nylon carry bag 
was classified under subheading 9403.20.00, Harmonized Tariff Sched- 
ule of the United States (HTSUS), which provides for other furniture 
and parts thereof, other metal furniture. 

Customs Headquarters is of the opinion that NYRL 896734 erro- 
neously classified the metal collapsible music stand with a fitted nylon 
carry bag under subheading 9403.20.00, HTSUS. 

In understanding the language of the HTSUS, the Harmonized Com- 
modity Description and Coding System Explanatory Notes (EN’s) may 
be consulted. The EN’s although not dispositive or legally binding, pro- 
vide a commentary on the scope of each heading of the HTSUS, and are 
generally indicative of the proper interpretation of these headings. See 
T.D. 89-80, 54 FR 35127, 35128 (August 23, 1989). 

Classification of the subject music stand under subheading 
9403.20.00, HTSUS, was predicated on an interpretation of EN’s 94.03 
and 92.09. EN 94.03, at page 1578 states, in pertinent part, that “[t]he 
heading includes furnitures for: * * * music cabinets, music stands or 
desks * * *.” EN 92.09, at page 1565 states that “[t]he heading also ex- 
cludes * * * music stands or desks constructed for placing on the floor or 
ground (heading 94.03) * * *.” 

Subheading 9209.99.10, HTSUS, provides, in pertinent part, for 
parts and accessories of musical instruments, other, other, lyres and 
other music holders for attachment to musical instruments, and col- 
lapsible stands for holding music or for holding musical instruments. A 
reading of subheading 9209.99.10, HTSUS, persuades us that the music 
stands referred to in EN 94.03 are the fixed or rigid type rather than the 
light weight metal collapsible type stand on in NYRL 896734. 

Customs intends to revoke NYRL 896734 to reflect the proper classi- 
fication of the metal collapsible music stand with a fitted nylon carry 
bag under subheading 9209.99.10, HTSUS. 

Before taking this action consideration will be given to any written 
comments timely received. NYRL 896734 is set forth in Attachment A 
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to this document. Proposed HRL 957653 is set forth in Attachment B to 
this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: March 10, 1995. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusTOMS SERVICE, 
New York, NY, April 19, 1994. 


CLA-2-94:S:N:N8:233 896734 
Category: Classification 


Tariff No. 9403.20.0030 
Mr. NOEL GUERRA 


C. BRUNO & SON 

DIVISION OF KAMAN Music CORPORATION 

3443 K. Commerce Street 

San Antonio, TX 78220 

Re: The tariff classification of a music stand with carry bag outfit from Taiwan. 
DEAR Mr. GUERRA: 

In your letter dated April 4, 1994, you requested a tariff classification ruling. 

The submitted sample consists of the S-Series music stand with carry bag outfit. Model 
S105ONB includes a two-section nickel plated stand that extends up to 57 inches for com- 
fortable use while standing. The deck is angled at 60 degrees with music retainer wires to 
hold manuscripts securely. 

Part 2 of Model S1050NB is a fitted bag made of 100 percent nylon. The bag has an open- 
ing, two snaps, acarry handle and is approximately 2 feet long x 42 inches wide. The carry 
bag is specially shaped to hold the music stand. It is suitable for long-term use and entered 
with the stand. It will be classified with the stand with which it is sold. 

You ask in your letter if the country of origin marking is acceptable. The desk or top por- 
tion of the stand which holds the manuscripts is marked Made in Taiwan. It is permanent, 
conspicuous and legible. The bottom bottom portion of the stand does not have to be 
marked. The marking of the top portion is sufficient and acceptable. 

The submitted sample will be returned to you under separate cover. 

The applicable subheading for the music stand with carry bag will be 9403.20.0030, Har- 
monized Tariff Schedule of the United States Annotated, HTSUSA, which provides for: 
Other furniture and parts thereof: Other metal furniture, other. The rate of duty will be 
4 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F MAGUIRE, 
Area Director, 
New York Seaport. 








U.S. CUSTOMS SERVICE 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC 


CLA-2 CO:R:C:M 957653 DFC 
Category: Classification 


Tariff No. 9209.99.10 
Mr. NOEL GUERRA 


C. BRUNO & SON 

DIVISION OF KAMAN Music CORPORATION 
3443 E. Commerce Street 

San Antonio, TX 78220 


Re: Stand, music/w carry bag; NYRL 896734 revoked. 


DEAR MR. GUERRA: 

This is in reference to New York Ruling Letter (NYRL) 896734, dated April 19, 1994, is- 
sued to you by the Area Director of Customs, New York Seaport, concerning the tariff clas- 
sification under the Harmonized Tariff Schedule of the United States (HTSUS), ofa metal 


collapsible music stand with a fitted nylon carry bag. We have reviewed that ruling and de- 
termined that it is in error. 


Facts: 


The merchandise in issue, identified as model S1050NB, is a light weight metal collaps- 
ible music stand and a carry bag. The music stand is used to hold music in a playing posi- 
tion. It includes a two-section nickel plated stand that extends up to 57 inches for 
comfortable use while standing. The deck is angled at 60 degrees with music retainer wires 
to hold manuscripts securely. The stand folds easily for travel and storage. The carry bagis 
made of 100% nylon. It has an opening, two snaps, a carry handle and is approximately 
2 feet long x 4’ inches wide and is specially shaped to hold the music stand. It is entered 
with the stand and is suitable for long-term use. 

In NYRL 896734, Customs ruled that the music stand with the fitted carry bagis classifi- 
able under subheading 9403.20.00, HTSUS, which provides for other furniture and parts 
thereof, other metal furniture. The applicable rate of duty for this provision was 4% [cur- 
rently 3.2] ad valorem. 


Issue: 


Whether the merchandise is classifiable under heading 9209, HTSUS, which provides 
for parts and accessories of musical instruments or under heading 9403, HTSUS, which 
provides for other furniture and parts thereof. 


Law and Analysis: 


Classification of goods under the HTSUS is governed by the General Rules of Interpreta- 
tion (GRI’s). GRI 1 provides that “classification shall be determined according to the terms 
of the headings and any relative section or chapter notes, and, provided such heading or 
notes do not otherwise require, according to [the remaining GRI’s].” In other words, classi- 
fication is governed first by the terms of the headings of the tariff and any relative section 
or chapter notes. 

The fitted nylon carry bag is classified in the same manner as the music stand following 
GRI 5(b), HTSUS, which provides, as follows: 


5. In addition to the foregoing provisions, the following rules shall apply in respect of 
the goods referred to therein: 

(a) Camera cases, musical instrument cases, gun cases, drawing instrument 
cases, necklace cases and similar containers, specially shaped or fitted tocontaina 
specific article or set of articles, suitable for long-term use and entered with the 
articles for which they are intended, shall be classified with such articles when ofa 
kind normally sold therewith. This rule does not, however, apply to containers 
which give the whole its essential character|[.] 


In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes (EN’s) should be consulted for proper guidance. 
The EN’s although not dispositive or legally binding provide a commentary on the scope of 
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each heading of the HTSUS, and are generally indicative of the proper interpretation of 
these headings. See T.D. 89-80, 54 FR 35127, 35128 (August 23, 1989) 

Classification of the subject music stand under subheading 9403.20.00, HTSUS, was 
predicated on an interpretation of EN’s 94.03 and 92.09. EN 94.03, at page 1578 states, in 
pertinent part that “[t]he heading includes furnitures for: * * * music cabinets, music 
stands or desks * * *.” EN 92.09, at page 1565 states that “[t]he heading also excludes * * * 
music stands or desks constructed for placing on the floor or ground (heading 94.03) 
**k*” 

Subheading 9209.99.10, HTSUS, provides, in pertinent part, for parts and accessories of 
musical instruments, other, other, lyres and other music holders for attachment to musical 
instruments, and collapsible stands for holding music or for holding musical instruments. 
A reading of subheading 9209.99.10, HTSUS, persuades us that the music stands referred 
toin EN 94.03 are the fixed or rigid type rather than the light weight metal collapsible type 
ruled on in NYRL 896734. Consequently, classification of the collapsible music stand with 
the fitted bag under subheading 9209.99.10, HTSUS, is appropriate. 

Holding: 

The collapsible music stand with the fitted nylon bag is dutiable at the rate of 5.7% ad 
valorem under subheading 9209.99.10, HTSUS. 

Accordingly, NYRL 896734 is revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 





PUBLIC MEETINGS IN HOUSTON, TEXAS AND CHARLESTON, 
SOUTH CAROLINA ON AES IMPLEMENTATION PHASE I 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of public meetings. 
The U.S. Customs Service, Automated Export System Development 
Team announces the following public meetings: 
DATES: 
Charleston, SC: Wednesday, April 5, 1995, commencing at 9 a.m. 
Houston, TX: Wednesday, April 19, 1995, commencing at 9 a.m. 
ADDRESS: 


Charleston, SC: Holiday Inn (Patriots Room), 250 Highway 17 By- 
pass, Mt. Pleasant, SC 29464. 

Houston, TX: Sheraton Crown Hotel and Conference Center (Air- 
port), 15700 JFK Boulevard, Houston, TX, 77032. 


FOR FURTHER INFORMATION CONTACT: 


Charleston Meeting: Mr. Steve Talley (803) 727-4387; Pre-registra- 
tion Fax: (803) 727-4114. 

Houston Meeting: Ms. Jean Bienz (713) 233-3600; Pre-registration 
Fax: (713) 233-3620. 


SUPPLEMENTARY INFORMATION: 


U.S. Customs Commissioner George J. Weise has announced that 
Phase 1 of the Automated Export System (AES) will be implemented at 
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the ports of Baltimore; Norfolk; Houston; Charleston, South Carolina 
and Long Beach, California. Implementation is scheduled for July 
1995. 

AES is a joint venture between Customs and the Bureau of Census. 
The system is designed to electronically gather export-related informa- 
tion from both exporters and carriers prior to actual exportation. 

A major goal of AES is to improve the accuracy of export trade statis- 
tics, which are used as a primary economic indicator. Eventually, AES 
will replace numerous paper and electronic mechanisms for filing Ship- 
per’s Export Declarations (SED’s). AES will also enhance collection of 
the Harbor Maintenance Fee on exports, which is expected to return 
$60 to $80 million to the U.S. Treasury annually. 

Customs, Treasury’s lead agency for international trade issues, 
started AES development in May 1994. The AES team has been work- 
ing closely with a Trade Resource Group comprised of members from 
export-related industries. 


In this document, Customs is announcing the following public meet- 
ings on AES: 

1. Charleston, SC, Wednesday, April 5, 1995, commencing at 9 a.m., 
Holiday Inn (Patriots Room), 250 Highway 17 Bypass, Mt. Pleasant, 
SC, 29464, Point of Contact: Mr. Steve Talley (803) 727-4387; Pre-regis- 
tration Fax: (803) 727-4114. 

2. Houston, TX, Wednesday, April 19, 1995, commencing at 9 a.m., 


Sheraton Crown Hotel and Conference Center (Airport), 15700 JFK 
Boulevard, Houston, TX, 77032, Point of Contact: Ms. Jean Bienz (713) 
233-3600; Pre-registration Fax: (703) 233-3620. 

In order to ensure that overcrowding does not result, persons plan- 
ning to attend a meeting are requested to preregister by contacting the 
individual identified as the contact person for the city where they plan 
on attending. 


Dated: March 22, 1995. 


SHARON A. MAZUR, 
Director, 
AES Development Team. 


[Published in the Federal Register, March 27, 1995] 








U.S. Customs Service 
Proposed Rulemaking 


19 CFR Part 134 


COUNTRY OF ORIGIN MARKING REQUIREMENTS 
FOR WATCHES 


RIN 1515-AB68 


AGENCY: U.S. Customs Service, Department of Treasury. 
ACTION: Advance notice of proposed rulemaking. 


SUMMARY: This document provides advance notice of a proposal to 
amend the Customs Regulations to prescribe specific rules regarding 
the country of origin marking of watches to ensure that the marking is 
conspicuous and legible. The purpose of this document is to assist in de- 
termining whether a rulemaking is needed to ensure a uniform stan- 
dard for conspicuous and legible country of origin marking for watches, 
and if needed, the contents of that rulemaking. 


DATES: Comments must be received on or before May 4, 1995. 


ADDRESSES: Written comments (preferably in triplicate) may be ad- 
dressed to the Regulations Branch, Office of Regulations and Rulings, 
U.S. Customs Service, Franklin Court, 1301 Constitution Ave., N.W., 
Washington, DC 20229. Comments submitted may be inspected at the 
Regulations Branch, Office of Regulations and Rulings, U.S. Customs 
Service, Franklin Court, 1099 14th Street, Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Burton Schlissel, Spe- 
cial Classification and Marking Branch, Office of Regulations and Rul- 
ings (202-482-6980). 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
provides that, unless excepted, every article of foreign origin (or its con- 
tainer) imported into the U.S. shall be marked in a conspicuous place as 
legibly, indelibly, and permanently as the nature of the article (or its 
container) will permit, in such manner as to indicate to the ultimate 
purchaser in the U.S. the English name of the country of origin of the 
article. Part 134, Customs Regulations (19 CFR Part 134), implements 
the country of origin marking requirements and exceptions of 19 U.S.C. 
1304. Under § 134.41(b), Customs Regulations (19 CFR 134.41(b)), a 
country of origin marking is considered conspicuous if the ultimate 
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purchaser in the United States is able to find the marking easily and 
read it without strain. 

It has come to the attention of the Customs Service that over the years 
watches have been imported into the United States with very tiny coun- 
try of origin markings. Usually these markings are in very small letters 
on the bottom of the dial (face) of the watch. Generally, these markings 
are exceptionally difficult to find and read. In fact, the country of origin 
markings on many watches are so tiny that a magnifying glass is needed 
in order to read them. Country of origin markings on watches which are 
so difficult to find and read are not conspicuous or legible and are not 
acceptable country of origin marking under 19 U.S.C. 1304. Customs is 
reviewing its policy to ensure that the country of origin marking on 
watches is legible and conspicuous. 

On March 10, 1993, Customs published a general notice in the Cus- 
TOMS BULLETIN AND DECISIONS (27 Cust.Bull. Vol. 10, p. 31) indicating 
that Customs did not intend to permit the continued importation of 
watches into the United States unless they were conspicuously and legi- 
bly marked with their country of origin. The document further indi- 
cated that Customs was proposing stricter enforcement of conspicuous 
country of origin marking requirements for watches. Customs re- 
quested comments on proposed stricter enforcement and when the 
stricter enforcement should go into effect. On May 5, 1993, Customs ex- 
tended the comment period in a document published in the CUSTOMS 
BULLETIN AND DECISIONS (27 Cust.Bull. Vol. 18, p. 13). The comment pe- 
riod closed on June 9, 1993. While Customs has concluded that there 
should be stricter enforcement of what is legible and conspicuous re- 
garding the country of origin marking requirements for watches on a 
case-by-case basis, Customs is now considering an amendment to the 
Customs Regulations incorporating such standards in order to ensure a 
uniform standard for conspicuous and legible country of origin mark- 
ing for watches. 


FacTORS WHICH May BE THE SUBJECT OF A NOTICE OF PROPOSED 
RULEMAKING IN CONNECTION WITH SPECIFIC COUNTRY OF ORIGIN 
MARKING OF WATCHES 


The Customs Service is considering issuing a notice of proposed rule- 
making to amend the Customs Regulations to prescribe specific rules 
regarding the country of origin marking of watches. It is noted that the 
special marking requirements of U.S. Note 4, chapter 91, Harmonized 
Tariff Schedules of the United States (HTSUS), that are applicable to 
watches are not the subject of this advance notice of proposed rulemak- 
ing. Among the factors which may be the subject of the proposed rules 
are the size of the marking, the location of the marking, whether the 
marking stands out, and the legibility of the marking. 


SIZE AND LEGIBILITY OF MARKING 


Generally, in determining whether a watch is marked properly, Cus- 
toms considers, on a case-by-case basis, whether the marking is legible 
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and conspicuous. Customs believes that a marking on a watch which 
has a type size of 3 points is acceptable. (A point is a unit of measure- 
ment approximately equal to 0.01384 inches or nearly 1/72 inch and all 
type sizes are multiples of this unit.) Whether the marking stands out is 
dependent on where it appears in relationship to the other print on the 
watch and whether it is in contrasting letters to the background. The 
legibility of the marking is determined by the clarity of the letters and 
whether the ultimate purchaser is able to read the letters of the mark- 
ing without strain. Whether a particular marking meets the conspicu- 
ous requirement of 19 CFR 134.41 and 19 U.S.C 1304 will depend on a 
combination of these factors. 


LOCATION AND METHOD OF MARKING 


The marking should be in a location where the ultimate purchaser 
could expect to find the marking or where he/she could easily notice it 
from a casual inspection. Although traditionally the country of origin 
marking has appeared on the dial (face) of a watch, there is no require- 
ment that the marking appear in that location. 

The marking may also appear on the back of the watch case, unless 
the watch is or will be packaged for retail sale in a manner which would 
prevent the ultimate purchaser from seeing the marking before buying 
the watch. 

In addition, the country of origin marking can be done through a va- 
riety of different methods such as die stamping, etching, engraving, or 
by using a sticker or hang tag. Any method of marking is sufficient as 
long as it is permanent enough to ensure that the marking will stay on 
the watch through normal handling until it reaches the ultimate pur- 
chaser. No matter where the marking appears or what method of mark- 
ing is used, the marking must be large enough and sufficiently clear so 
that the ultimate purchaser of the watch can easily find it and read it 
with the unaided eye. 


WHETHER A NOTICE OF PROPOSED RULEMAKING WITH REGARD TO SPECIFIC 
COUNTRY OF ORIGIN MARKING OF WATCHES SHOULD BE ISSUED: SPECIFIC 
ISSUES FOR CONSIDERATION 


Customs is requesting interested parties to submit comments regard- 
ing specific standards which would ensure that the country of origin 
marking on watches is legible, conspicuous, and permanent. Relevant 
comments were received in response to the general notice published in 
the CUSTOMS BULLETIN AND DECISIONS (27 Cust.Bull., Vol. 10, p. 31.) 
However, in addition to comments regarding the nature of specific stan- 
dards, interested parties are also invited to comment on the following 
issues before Customs decides whether to propose rulemaking on this 
matter: 


(1) Is there a need for Customs to initiate a proposed rulemaking 
regarding country of origin marking of watches or should ques- 
tions of whether watches are marked properly continue to be deter- 
mined on a case-by-case basis? 
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(2) Whether there are current abuses in the country of origin 
marking of imported watches. 

(3) Whether Customs should prescribe, by regulation, certain 
type size and style specifications for the country of origin marking 
of watches. If so, whether the regulations should specify one type 
size for all watches, or different type sizes depending upon the size 
of the watch. If one type size is prescribed for all watches, what type 
size should be recommended and why? 

(4) Whether consumer behaviors and attitudes toward country 
of origin marking of watches can be documented with studies or 
surveys. If so, how much time would be needed for a study or survey 
to be conducted and for the data to be analyzed? 

(5) If Customs goes forward with a notice of proposed rulemak- 
ing, what should be a sufficient period of time for public comment? 

(6) If Customs issues a notice of proposed rulemaking, should a 
public hearing be held in connection with such proposed rulemak- 
ing? 

(7) If Customs proposes and adopts new country of origin mark- 
ing regulations, what would be an appropriate time frame between 
the publication of the final rule and the effective date of such regu- 
lations? 

(8) What other issues should be addressed in the proposed rule- 
making in order to afford a full opportunity for public comment? 


COMMENTS 


In order to assist Customs in determining whether to proceed with a 
notice of proposed rulemaking to prescribe rules regarding the country 
of origin marking for watches, and the appropriate type size and style 
specifications for such marking, this notice invites written comments 
on the issues raised in this document as well as any other issues in con- 
nection with this matter. Comments which were previously submitted 
in response to the general notice published in the CUSTOMS BULLETIN 
AND DECISIONS need not be resubmitted, as they will be fully considered 
in any final determination in this matter. 

Comments submitted will be available for public inspection in accor- 
dance with the Freedom of Information Act (5 U.S.C. 552), § 1.4, Trea- 
sury Department Regulations (31 CFR 1.4), and § 103.11(b), Customs 
Regulations (19 CFR 103.11(b)), on regular business days between the 
hours of 9 a.m. and 4:30 p.m. at the Regulations Branch, Office of Regu- 
lations and Rulings, U.S. Customs Service, 1099 14th Street, N.W., Suite 
4000, Washington, DC. 

MICHAEL H. LANE, 
Acting Commissioner of Customs. 


Approved: February 24, 1995. 
DENNIS M. O’CONNELL, 


Acting Deputy Assistant Secretary of the Treasury. 
{Published in the Federal Register, March 20, 1995 (60 FR 14705)] 
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(Slip Op. 95-33) 


EMPRESA NACIONAL SIDERURGICA, S.A., AND THE GOVERNMENT OF SPAIN, 
PLAINTIFF v. UNITED STATES, DEFENDANT, AND BETHLEHEM STEEL Corp, 
GENEVA STEEL, GULF STATES STEEL INC. OF ALABAMA, INLAND STEEL 
INDUSTRIES, INC., LUKENS STEEL Co., SHARON STEEL Corp, AND USS. 
STEEL Group A UNIT OF USX CorpP, DEFENDANT-INTERVENORS 


Court No. 93-09-00630-AD 


[Plaintiff's motion for judgment on the agency record is denied. Commerce’s final deter- 
mination of sales at LTFV is sustained in all respects. Judgment for defendant. ] 


(Decided March 6, 1995) 


George V. Egge, Jr., PC. (George V. Egge, Jr.) for plaintiff. 

Ackerson & Bishop Chartered (Frederick P Waite, M. Roy Goldberg, and Stewart A. 
Block) for plaintiff. 

Frank W. Hunger, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (Velta A. 
Melnbrencis), Stephen J. Powell and Thomas H. Fine, Office of the Chief Counsel for Im- 
port Administration, United States Department of Commerce, of counsel, for defendant. 

Dewey Ballantine (Alan Wm. Wolff, Michael H. Stein, Scott L. Forseth, and Linda C. 
Menghaetti) for defendant-intervenors. 

Skadden, Arps, Slate, Meagher & Flom (Robert E. Lighthizer and John J. Mangan) for 
defendant-intervenors. 


MEMORANDUM OPINION 


DiCar.o, Chief Judge: Plaintiff, Empresa Nacional Sidertrgica, S.A. 
(ENSIDESA), moves for judgment upon an agency record pursuant to 
USCIT R. 56.2, challenging the final determination of the United States 
Department of Commerce that imports of certain cut-to-length carbon 
steel plate from Spain are being sold in the United States at less than fair 
value. Final Determinations of Sales at Less Than Fair Value: Certain 
Cold-Rolled Carbon Steel Flat Products and Certain Cut-to-Length Car- 
bon Steel Plate From Spain, 58 Fed. Reg. 37,211 (Dep’t Comm. 1993). 
This court has jurisdiction pursuant to 19 U.S.C. § 1516a(a)(2) (1988) 
and 28 U.S.C. § 1581(c) (1988). 
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ENSIDESA concedes that Commerce was required to apply best in- 
formation available (BIA) for data which ENSIDESA did not submit. 
See 19 U.S.C. § 1677e (1988); 19 C.ER. § 353.37 (1994). However, EN- 
SIDESA challenges Commerce’s choice of BIA. According to plaintiff, 
Commerce erred by (1) refusing to grant a two-week extension to EN- 
SIDESA to allow them additional time to complete the Cost of Produc- 
tion (COP) and Constructed Value (CV) section of the Antidumping 
Questionnaire (Part “D”); and, (2) designating ENSIDESA an “uncoop- 
erative respondent” when ENSIDESA was unable to submit a response 
in the time allotted, requiring the selection of the margin calculated in 
the preliminary determination as BIA. 


BACKGROUND 


In response to plaintiffs’ petition, Commerce initiated an antidump- 
ing investigation of cold-rolled steel and cut-to-length steel plate im- 
ports from Spain. See Initiation of Antidumping Duty Investigations 
and Postponement of Preliminary Determinations: Certain Hot-Rolled 
Carbon Steel Flat Products, Certain Cold-Rolled Carbon Steel Flat 
Products, Certain Corrosion-Resistant Carbon Steel Flat Products, and 
Certain Cut-to-Length Carbon Steel Plate From Various Countries, 
57 Fed. Reg. 33,488 (Dep’t Comm. 1992). ENSIDESA was the only Span- 
ish company being investigated. The period of investigation was Janu- 
ary 1, 1992 to June 30, 1992. The range of dumping margins alleged in 
the petition varied from 18.76 percent to 72.74 percent. (Pub. Doc. 2, 
Petition, at 14.) 

Commerce initiated an investigation to determine whether ENSIDE- 
SA was selling its products in the home market below cost of production, 
as defined by 19 U.S.C. § 1677b(b) (1988). On January 7, 1993, Com- 
merce transmitted Section D of the Antidumping Questionnaire to EN- 
SIDESA, requesting COP and CV information. Responses were due no 
later than February 8, 1993. 

On January 26, 1993, Commerce reached its preliminary determina- 
tion. Notice of Preliminary Determinations of Sales at Less Than Fair 
Value and Postponement of Final Determinations: Certain Cold-Rolled 
Carbon Steel Flat Products and Certain Cut-to-Length Carbon Steel 
Plate From Spain, 58 Fed. Reg. 7120 (Dep’t Comm. 1993). The prelimi- 
nary margins were 41.81 percent ad valorem for cold-rolled steel and 
105.61 percent ad valorem for cut-to-length steel plate. Id. at 7121-22. 

On February 5, 1993, ENSIDESA requested a four-week extension in 
which to respond to the COP/CV Questionnaire. (Pub. Doc. 104, Letter 
from Counsel for ENSIDESA to Commerce, Feb. 5, 1993, at 1.) Com- 
merce granted an extension, but only until February 16, 1993. (Pub. 
Doc. 105, Letter from Commerce to Counsel for ENSIDESA, Feb. 5, 
1993.) ENSIDESA then requested an additional two week extension. 
Commerce denied the request, and informed ENSIDESA that if they 
failed to provide the information by February 16, 1993, Commerce “may 
have to” resort to BIA. (Pub. Doc. 111, Letter from Commerce to Coun- 
sel for ENSIDESA, Feb. 11, 1993.) 
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On the day the responses were due, ENSIDESA informed Commerce 
that it would not respond to Section D. (Pub. Doc. 114, Letter from 
Counsel for ENSIDESA to Commerce, Feb. 16, 1993, at 1.) Commerce 
consequently designated ENSIDESA uncooperative. Final Determina- 
tions at 37,212. Commerce rejected ENSIDESA’s responses to Sections 
A, B, and C, contending the information was rendered useless by the ab- 
sence of the COP/CV responses in Section D. Jd. Commerce applied, as 
BIA, the margin calculated in the Preliminary Determination—105.61 
percent ad valorem—for cut-to-length steel plate, and used the highest 
margin alleged in the petition—43.12 percent ad valorem—for cold- 
rolled steel. Final Determinations, 58 Fed. Reg. at 37,212-13. 

On August 9, 1993, the United States International Trade Commis- 
sion determined, pursuant to 19 U.S.C. § 1673d(b) (1988), that imports 
of carbon steel plate from Spain were causing or threatened to cause ma- 
terial injury, but that cold-rolled carbon steel flat products were not. 
Certain Flat-Rolled Carbon Steel Products From Argentina, Australia, 
Austria, Belgium, Brazil, Canada, Finland, France, Germany, Italy, Ja- 
pan, Korea, Mexico, the Netherlands, New Zealand, Poland, Romania, 
Spain, Sweden, and the United Kingdom, 58 Fed. Reg. 43,905, 43,905 
(Dep’t Comm. 1993). The resulting antidumping duty order therefore 
only covered cut-to-length steel plate. Antidumping Duty Order: Cer- 
tain Cut-to-Length Carbon Steel Plate from Spain, 58 Fed. Reg. 44,167, 
44,167 (Dep’t Comm. 1993). 


DISCUSSION 

This court shall uphold Commerce’s final determination in an anti- 
dumping duty investigation unless that determination is “unsupported 
by substantial evidence on the record, or otherwise not in accordance 
with law.” 19 U.S.C. § 1516a(b)(1)(B) (1988). Substantial evidence is 
“such relevant evidence as a reasonable mind might accept as adequate 
to support a conclusion.” Universal Camera Corp. v. NLRB, 340 US. 
474, 477 (1951) (quoting Consolidated Edison Co. v. NLRB, 305 U.S. 
197, 229 (1938)). It “is something less than the weight of the evidence, 
and the possibility of drawing two inconsistent conclusions from the evi- 
dence does not prevent an administrative agency’s finding from being 
supported by substantial evidence.” Consolo v. Federal Maritime 
Comm’n, 383 U.S. 607, 620 (1966) (citations omitted). 
1. Denial of ENSIDESA’S Request for an Extension of Time: 

ENSIDESA argues Commerce erred in denying ENSIDESA’s request 
for a second extension of two weeks. According to ENSIDESA, it had jus- 
tifiable and compelling reasons for requesting the extension. First, EN- 
SIDESA argues, the steel industry in Spain was undergoing major 
restructuring and the resulting attrition of personnel impaired EN- 
SIDESA’s ability to respond to the COP/CV Questionnaire. Second, EN- 
SIDESA claims it had substantial resources already committed to the 
concurrent countervailing duty investigation. During the two-week pe- 
riod immediately prior to the deadline for submission of the COP/CV 
Questionnaire, ENSIDESA’s key personnel were preparing for Com- 





46 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 13, MARCH 29, 1995 


merce’s verification visit in the concurrent investigation. (Pls.’ Mem. 
Supp. J. Agency. R. at 7-9.) 

ENSIDESA further asserts Commerce would not have suffered sub- 
stantial hardship if the requested extension had been granted. Com- 
merce still would have had 113 days to complete the investigation. The 
remaining tasks for Commerce were to conduct verification, hold a pub- 
lic hearing, and reach a final determination. 

In support ofits argument, ENSIDESA cites a number of cases where- 
in courts held an agency’s refusal to grant a requested delay to be an 
abuse of the agency’s discretion. See New York Shipping Ass’n v. Federal 
Maritime Comm’n, 628 F.2d 253, 260 (D.C. Cir. 1980) (reversing Com- 
mission’s determination after finding that Commission failed to grant 
plaintiff extensions already granted to similarly situated companies); 
Castaneda-Delgado v. INS, 525 F.2d 1295, 1300 (7th Cir. 1975) (holding 
failure to grant extension to enable party to obtain counsel violates pro- 
cedural due process); Texas v. EPA, 499 F.2d 289, 317-18 (5th Cir. 1974), 
cert. denied, 427 U.S. 905 (1976) (holding it arbitrary and capricious for 
agency to fail to grant a region an extension of time to meet federal stan- 
dards). Unlike in an antidumping investigation context, however, none 
of the cited cases involve a situation where the agency was bound by 
statutory time constraints. 

Congress has imposed strict statutory deadlines upon Commerce in 
antidumping investigations. See 19 U.S.C. § 1673d(a) (1988). The stat- 
ute mandates that Commerce issue its final determination within 
75 days of the preliminary determination. 19 U.S.C. § 1673d(a)(1). This 
deadline may not be extended beyond 135 days from the date of the pre- 
liminary determination. 19 U.S.C. § 1673d(a)(2). In this investigation, 
Commerce had 135 days in which to issue its final determination. See 
Preliminary Determinations, 58 Fed. Reg. at 7120. 

To enable Commerce to meet its statutory deadline, Section 
353.31(b)(2), title 19, Code of Federal Regulations, permits Commerce 
to “specify the time limits for response.” 19 C.FR. § 353.31(b)(2) (1993). 
The regulation further advises against the granting of extensions of 
time under ordinary circumstances. See 19 C.FR. § 353.31(b)(3) (pro- 
viding that, “[olrdinarily, the Secretary will not extend the time limit 
stated in the questionnaire”). 

This investigation was but one of a large number of concurrent steel 
investigations that involved Commerce in “an unusually intensive and 
demanding period of work.” Usinor Sacilor v. United States, 18 CIT 
___,__, Slip Op. 94-197 at 19 (Dec. 19, 1994). To complete the large 
number of investigations within statutory time limits and allow Com- 
merce time to verify the submitted information, Commerce required 
parties to strictly observe the deadlines for submitting information. The 
unusually high volume of work involved in the steel investigations made 
it more difficult for Commerce to accommodate particular respondents 
by granting extensions. Despite these difficulties, Commerce neverthe- 
less granted ENSIDESA an extension of time for completing the COP/ 
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CV section of the Questionnaire. Commerce was not obligated, by 
statute, regulation, or prior precedent, to further accommodate 
ENSIDESA. 

Given the statutory time constraints imposed upon Commerce, its 
discretion in imposing time limits for responses, and the large number 
of concurrent investigations, the court finds Commerce did not abuse its 
discretion in denying ENSIDESA’s second request for additional time. 
2. Total v. Partial BIA: 

ENSIDESA argues that Commerce’s application of “total” BIA was 
improper. According to ENSIDESA, Commerce should have applied 
“partial” BIA as a substitute for the omitted COP/CV data. 

ENSIDESA’s failure to submit a Section D response deprived Com- 
merce of necessary cost data, rendering Commerce unable to determine 
which home market sales, if any, could be used to determine FMV. Final 
Determinations at 37,212; See Notice of Final Results of Antidumping 
Administrative Review: Certain Fresh Cut Flowers From Mexico, 
56 Fed. Reg. 29,621, 29,624 (Dep’t Comm. 1991). As Commerce was un- 
able to calculate FMV, it had no data to compare to the US. sales in- 
formation timely provided. Final Determinations at 37,212. Under the 
circumstances, Commerce could properly resort to total BIA. 

3. Cooperative v. Uncooperative Designation: 

In its Final Determination, Commerce designated ENSIDESA an 
“uncooperative respondent,” due to ENSIDESA’s failure to provide the 
COP/CV information requested in Section “D” of the Questionnaire. Id. 
at 37,211. Commerce’s regulations permit it to take into account the de- 
gree of cooperation by a respondent in determining what constitutes 
BIA. 19 C.ER. § 353.37(b) (1994). ENSIDESA alleges this designation 
was in error, because (1) ENSIDESA cooperated to the fullest extent 
possible, but was unable to complete the Questionnaire in the time pro- 
vided; and (2) the designation ignores ENSIDESA’s otherwise thorough 
responses in the investigation. 

According to ENSIDESA, its position is analogous to that of the re- 
spondent in Allied-Signal Aerospace Co. v. United States, 11 Fed. Cir. 
(T)__—, 996 F.2d 1185 (1993). In Allied-Signal, Commerce designated 
the respondent “uncooperative” and applied the tier of BIA that re- 
sulted in a more adverse rate than that applicable to cooperative respon- 
dents. The court remanded Commerce’s determination, finding that the 
respondent had cooperated as fully as possible, but was unable to pro- 
vide the requested information due to factors beyond its control. The 
court based its decision upon the respondent’s limited financial re- 
sources, the costing system in place at the time of the investigation, and 
the respondent’s disclosure to Commerce, prior to commencement of 
the review, of its inability to respond and the reasons for that inability. 
Id. at 1192-93. 

The instant case is distinguishable from Allied-Signal. Unlike EN- 
SIDESA, the respondent in Allied-Signal “apparently ha[d] no ability 
to respond more completely than it ha[d] already done.” Jd. at 1193. The 
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respondent was a “small compan[y] that found participation in a full re- 
view difficult and financially burdensome.” Jd. In contrast, ENSIDESA 
is a large and sophisticated company with a demonstrated ability to par- 
ticipate in an antidumping investigation. See Final Determination of 
Sales at Less Than Fair Value; Certain Carbon Steel Products From 
Spain, 49 Fed. Reg. 48,582 (Dep’t Comm. 1984). 

In addition, the respondent in Allied-Signal played a substantially 
more cooperative role in the investigation than did ENSIDESA. Prior to 
the investigation in Allied-Signal, the respondent had informed Com- 
merce it would be unable to respond fully and had sought Commerce’s 
advice as how to satisfy the information request. ENSIDESA, on the 
other hand, did not request an extension of time until the last business 
day before the information was due. (See Pub. Doc. 104, Letter from 
Counsel for ENSIDESA to Commerce, Feb. 5, 1993, at 1.) While Com- 
merce did not grant the full extension requested, it still provided EN- 
SIDESA with an additional eight days in which to respond. (See Pub. 
Doc. 105, Letter from Commerce to Counsel for ENSIDESA, Feb. 5, 
1993.) Despite this extension, on the day the information was due, EN- 
SIDESA informed Commerce it would not be submitting any of the 
COP/CV data requested. 

ENSIDESA further argues that Commerce’s decision to label it un- 
cooperative fails to take into account ENSIDESA’s previous extensive 
cooperation. ENSIDESA points out that it responded in a timely man- 
ner to Sections A, B, and C of Commerce’s Questionnaire, submitting 
over 4,700 pages of narrative responses and 171 exhibits. (Pls.’ Mot. 
Supp. J. Agency R. at 14.) According to ENSIDESA, a methodology that 
fails to take into account previous extensive cooperation during the in- 
vestigation contravenes the remedial purpose of the BIA rule, i.e., to fos- 
ter full cooperation. See Nippon Pillow Block Sales Co. v. United States, 
17CIT___,__—, 820 F Supp. 1444, 1453 (1993); Tianjin Mach. Import 
& Export Corp. v. United States, 16 CIT 931, 938, 806 F. Supp. 1008, 1016 
(1992). ENSIDESA argues that Commerce should have disregarded the 
margin calculated in the preliminary determination, and selected, as 
BIA, a rate chosen from the range of dumping margins alleged in the 
petition. 

Selecting from the rates in the petition would reward ENSIDESA for 
its non-compliance. The highest rate alleged in the petition for the cut- 
to-length steel plate, 72.74 percent, is far below the 105.61 percent mar- 
gin calculated in the Preliminary Determination. Commerce is not 
required to provide ENSIDESA with such a benefit, nor do ENSIDE- 
SA’s actions merit a reward. If ENSIDESA had provided the cost-of-pro- 
duction data, any below-cost-of-production sales removed from 
Commerce’s calculations would have increased the dumping margin, to 
ENSIDESA’s detriment. To require Commerce to select a BIA rate low- 
er than the rate calculated in the Preliminary Determination in this cir- 
cumstance would run counter to the purpose of the BIA rule—to induce 
full cooperation. 
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ENSIDESA’s cooperation was not comparable to that of the respon- 
dent in Allied-Signal. While ENSIDESA timely submitted all the mate- 
rial previously requested, its failure to provide COP/CV information 
was not due to an “inability” to supply the information. Commerce’s 
designation of ENSIDESA as uncooperative is supported by substantial 
evidence and otherwise in accordance with law. 


CONCLUSION 


The court finds Commerce’s determination proper. The court denies 
ENSIDESA’s request for judgment upon an agency record pursuant to 
USCIT R. 56.2, and affirms Commerce’s determination. 


JUDGMENT ORDER 


The case having been submitted for decision, and upon due delibera- 
tion, it is hereby 

ORDERED that plaintiff's motion for judgment upon the agency record 
pursuant to USCIT R. 56.2 is denied, and it is further 

ORDERED that the final determination of the United States Depart- 
ment of Commerce, 58 Fed. Reg. 37,211, as to certain imports of cut-to- 
length steel plate from Spain is affirmed, and it is further 

ORDERED that the action is dismissed. 





(Slip Op. 95-34) 


FORMER EMPLOYEES OF AGIP PETROLEUM, PLAINTIFFS Uv. 
ROBERT B. REICH, U.S. SECRETARY OF LABOR, DEFENDANT 


Court No. 94-01-00025 


(Dated March 8, 1995) 


ORDER OF DISMISSAL 


MusGRAVE, Judge: Pursuant to plaintiffs’ comment on the Depart- 
ment of Labor’s remand determination, plaintiffs have informed the 
Court that they are satisfied with the Department of Labor’s redeter- 
mination. Therefore, this case, having been voluntarily noticed for dis- 
missal by plaintiffs, it is hereby 

ORDERED that this action is dismissed under Rule 41(a)(2) of the Rules 
of this Court. 
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(Slip Op. 95-35) 


ZENITH ELECTRONICS CORP, ET AL., PLAINTIFFS v. 
UNITED STATES, DEFENDANT 


Consolidated Court No. 91-07-00515 


[Remand determination of the International Trade Administration sustained.] 


(Dated March 9, 1995) 


Frederick L. Ikenson, PC. (Frederick L. Ikenson and Larry Hampel) for plaintiff Zenith 
Electronics Corporation. 

Collier, Shannon, Rill & Scott (Paul D. Cullen, Jeffrey S. Beckington and Mary T. 
Staley) for plaintiffs United Electrical Workers of America, Independent; the Internation- 
al Brotherhood of Electrical Workers; the International Union of Electronic, Electrical, 
Technical, Salaried, Machine and Furniture Workers (AFL-CIO); and the Industrial 
Union Department (AFL-CIO). 

Frank W. Hunger, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (Velta A. 
Melnbrencis), Thomas H. Fine and Rebecca Rejtman, Attorney Advisors, Office of the 
Chief Counsel for Import Administration, United States Department of Commerce, of 
counsel, for defendant. 

White & Case (William J. Clinton, Christopher M. Curran and David E. Bond) for de- 
fendant-intervenors AOC International, Ltd., Action Electronics Co., Ltd., Proton Elec- 
tronic Industrial Co., Ltd., Sampo Corporation and Tatung Company. 


OPINION 
RESTANI, Judge: This matter is before the court following a remand 


order of September 26, 1994 in which the court directed that the value- 
added tax adjustment to United States price be made in accordance with 
the new methodology sustained in Independent Radionic Workers uv. 
United States, Slip Op. 94-144, at 2-4 (Sept. 16, 1994), and Torrington 
Co. v. United States, Slip Op. 94-167, at 8 (Oct. 20, 1994). Commerce 
has complied with the court’s direction. 

Plaintiffs assert that 19 U.S.C. § 1677a(d)(1)(C) (1988) requires that 
the adjustment be capped by the amount of the home market tax. This is 
not required by the statute. The limitation in the statute, “only to the 
extent that such taxes are added to or included in the price of such or 
similar merchandise when sold in the country of exportation,” id., is in- 
terpreted by the International Trade Administration of the United 
States Department of Commerce to require it to determine if the home 
market tax was a separate “add on” to home market price or was other- 
wise included in home market price, not to require an equivalency in 
amount as a ceiling. This interpretation is a reasonable reading of the 
statute. 

Accordingly, the remand determination is sustained. 


JUDGMENT 
RESTANI, Judge: This case having been submitted for decision and the 
Court, after deliberation, having rendered a decision therein; now, in 
conformity with that decision, 
IT IS HEREBY ORDERED: that the remand determination of the Interna- 
tional Trade Administration is sustained. 
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(Slip Op. 95-36) 


LENOX COLLECTIONS, A DIVISION OF LENOX, INC., PLAINTIFF Uv. 
UNITED STATES, DEFENDANT 


Court No. 91-09-00651 


[Defendant’s motion for summary judgment and plaintiff's cross-motion for summary 
judgment are denied. Action ordered set for trial.] 


(Dated March 9, 1995) 


Wasserman, Schneider & Babb (Louis Schneider, Patrick C. Reed, David M. Steiner); 
Lenox, Incorporated (Robert O. Cohen, Esq.), for plaintiff. 

Frank W. Hunger, Assistant Attorney General; Joseph I. Liebman, Attorney-in-Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, United 
States Department of Justice (Susan Burnett Mansfield); United States Customs Service 
(Stephen Berke), of counsel, for defendant. 


MEMORANDUM AND ORDER 


GOLDBERG, Judge: This matter comes before the court on defendant’s 
motion for summary judgment and plaintiff's cross-motion for summa- 
ry judgment. Defendant, the United States, seeks affirmation of the de- 
cision of the United States Customs Service (“Customs”) to classify 
imports of the subject merchandise as kitchenware, under subheading 
6911.10.50 or 6911.10.80 of the Harmonized Tariff Schedule of the 


United States (“HTSUS”),! with a duty rate of 26 percent ad valorem. 
Plaintiff, Lenox Collections (“Lenox”), a division of Lenox, Incorpo- 
rated, challenges Customs’ classification of the subject merchandise 
and claims that its imports are properly classified as ornamental ceram- 
ic articles of porcelain under subheading 6913.10.50, HTSUS, with a 
duty rate of 9 percent ad valorem. The court exercises its jurisdiction 
pursuant to 28 U.S.C. § 1581(a) (1988). 


BACKGROUND 


The merchandise at issue consists of twenty-four miniature porcelain 
articles which comprise a set named the “Spice Village.” Plaintiff's 
Complaint and Defendant’s Answer {| 7. Each article is three inches 
high, two inches wide, and two inches long, and is in the shape of a min- 
iature house. Id. In addition, each article has a removable roof and is la- 
belled with the name of a particular herb or spice, e.g., cinnamon, 
saffron, ginger. Id. The merchandise is sold through the mail rather 
than in department stores or discount stores. Id. 127. The Spice Village 
set comes with a hardwood rack in which the articles may be displayed. 
Id. 4 28. 


1 The particular subheading under which the merchandise was classified depended upon the date on which the mer- 
chandise entered the United States. The provision under which the merchandise was classified was changed from sub- 
heading 6911.10.50, HTSUS, to subheading 6911.10.80, HTSUS, on or about June 1, 1990. The text of the provision 
was not altered in any way relevant to this case. 
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DISCUSSION 


On a motion for summary judgment, the court must determine 
whether a genuine dispute exists as to any material fact and whether the 
moving party is entitled to judgment as a matter of law. USCIT Rule 
56(d). The court cannot resolve or try factual issues on a motion for sum- 
mary judgment. Jayre California, Inc. v. United States, 14 CIT 29, 32 
(1990). Summary judgment may be granted only if the court finds that 
no genuine issues of material fact exist. Anderson v. Liberty Lobby, Inc., 
477 US. 242, 249 (1988). 

The parties agree that the tariff provisions at issue are classifications 
controlled by use other than actual use.” With regard to classifications 
controlled by use other than actual use, HTSUS Additional U.S. Rule of 
Interpretation 1(a) provides that: 


[A] tariff classification controlled by use (other than actual use) is to 
be determined in accordance with the use in the United States at, or 
immediately prior to, the date of importation of goods of that class 
or kind to which the imported goods belong, and the controlling use 
is the principal use * * *.3 


The Additional U.S. Rules of Interpretation are not part of the interna- 
tional text of the Harmonized System. However, they are part of the 
HTSUS enacted by Congress as the United States tariff statute* and are 
to be considered “statutory provisions of law for all purposes.”® 

Under Rule 1(a), the court must classify imports according to the 
principal use of the “class or kind of goods to which the imports belong 
and not the principal use of the specific imports.” Group Italglass 
U.S.A., Inc. v. United States, 17 CIT __, __, 839 F. Supp. 866, 867 
(1993) (emphasis omitted). Before classifying imports according to the 
principal use of their class or kind, however, the court must first decide 
the class or kind to which the subject imports belong. This determina- 
tion presents a genuine issue of material fact in this case. 

Customs argues that the articles are of the class or kind of goods prin- 
cipally used as spice jars, and so, are properly classified as kitchenware 
under subheading 6911.10.50 or 6911.10.80, HTSUS. Lenox argues that 
its merchandise is of the class or kind of goods principally used for orna- 
mentation or decoration, and are properly classified under subheading 
6913.10.50, HTSUS, as ornamental ceramic articles. Hence, the court 
must decide whether the merchandise is of the class or kind of goods 


principally used as spice jars or of the class or kind of goods principally 
used for ornamentation. 


2 See Defendant's Brief in Support of Its Motion For Summary Judgment (“Defendant's Brief”) at 16-17; Plaintiff's 
Opposition to Defendant’s Application For Summary Judgment and Plaintiff's Cross-Motion For Summary Judgment 
(“Plaintiff's Brief”) at 16-19. 

For purposes of Additional United States Rule of Interpretation 1(a), “principal use” means the use “which exceeds 
any other single use of the article.” U.S. International Trade Commission, Conversion of the Tariff Schedules of the 
United States Annotated Into the Nomenclature Structure of the Har d System: Sub ig Report at 34-35 
(USITC Pub. No. 1400) (June 1983). 


4 See Omnibus Trade and Competitiveness Act of 1988, Pub. L. No. 100-418, § 1204(a)(1)(C), 102 Stat. 1107, 1148. 
5 Id. § 1204(c)(1), 102 Stat. at 1149. 
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The court must look to all “pertinent” factors to determine the class 
or kind of an article. United States v. Carborundum Co., 63 CCPA 98, 
102, 536 F.2d 373, 377, cert. denied, 429 U.S. 979 (1976). The United 
States Court of Customs and Patent Appeals established that pertinent 
factors include: (1) the general physical characteristics of the merchan- 
dise; (2) the expectation of the ultimate purchasers; (3) the channels, 
class or kind of trade in which the merchandise moves; (4) the environ- 
ment of the sale (i.e. accompanying accessories and the manner in which 
the merchandise is advertised and displayed); (5) usage, if any, in the 
same manner as merchandise which defines the class; the economic 
practicality of so using the import; and recognition in the trade of this 
use. Id. 

Because analysis of the Carborundum factors presents questions of 
material fact in this case, the court cannot decide this matter on the par- 
ties’ cross-motions for summary judgment. See, e.g., G. Heilman Brew- 
ing Co. v. United States, 14 CIT 614, 621 (1990) (the court determined 
the class or kind of the merchandise only after hearing extensive testi- 
mony); Riekes Crisa Corp. v. United States, 84 Cust. Ct. 132, 143, C.D. 
4852 (1980) (the court applied the Carborundum factors to evidence 
presented at trial in order to determine the class or kind of the merchan- 
dise at issue). In particular, genuine issues of material fact exist con- 
cerning two of the Carborundum factors which bear on the outcome of 
this case: (1) the expectations of the ultimate purchasers of the mer- 
chandise; and (2) the use of the merchandise. Although the parties have 
submitted documentary evidence regarding these topics, this evidence 
and its significance are subject to genuine dispute. 

For example, the parties submitted studies of purchasers of the mer- 
chandise to prove the expectations of the purchasers and the use of the 
merchandise. The results of these studies, taken by a research firm 
hired by Lenox,® are less than clear. Lenox maintains that the studies 
indicate that purchasers of the merchandise use the merchandise for 
decorative purposes. Plaintiff’s Brief at 35. Customs, on the other hand, 
maintains that the studies indicate that purchasers use the merchan- 
dise as spice jars. Defendant’s Brief at 19-20. On summary judgment, 
the court is unable to assess the truth of the matter by weighing the sig- 
nificance of these studies. See Anderson, 477 U.S. at 249. At trial, the 
court can hear testimony regarding the expectations of purchasers of 
the merchandise and the use of the merchandise. If the testimony con- 
flicts, the court can then assess the reliability and persuasiveness of the 
evidence presented. See, e.g., G. Heilman Brewing Co., 14 CIT at 622. 
Because the court cannot make such a decision at this time, however, 
summary judgment is inappropriate. See Anderson, 477 U.S. at 249. 
Consequently, it is hereby 


6 Although Lenox developed the questions that the research firm asked the purchasers, the research firm conducted 
the interviews and compiled the data. Defendant’s Statement of Material Facts as to Which There is No Genuine Issue 1 
18; Plaintiff's Response Thereto % 18. 
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ORDERED that plaintiff's motion for summary judgment and defen- 
dant’s cross-motion for summary judgment are DENIED; it is further 

ORDERED that, within ten (10) days of the date of this memorandum 
and order, the parties shall confer and apprise the court of a convenient 
trial date. The court proposes that trial begin on May 23, 1995, at the 
U.S. Court of International Trade in New York City. 





(Slip Op. 95-37) 


INTERCARGO INSURANCE Co. F/K/A INTERNATIONAL CARGO & SURETY CoO., 
(SURETY FOR M. GENAUER), PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 92-09-00595 


(Plaintiff, Intercargo sues defendant, United States for recovery of duties paid after 
Customs extended the liquidation period. Plaintiff challenges Notice of Extension by Cus- 
toms as invalid. Held: Plaintiff's motion for summary judgment is granted, defendant’s 
motion for summary judgment is denied, based on CAFC interpretation of 19 U.S.C. 
§ 1504 as set forth in St. Paul Fire & Marine Ins. Co. v. United States, 6 F3d 763 (Fed. Cir. 
1993).] 


(Decided March 9, 1995) 


Hodes & Pilon (Wayne Jarvis, Michael G. Hodes), for plaintiff. 

Frank W. Hunger, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, United 
States Department of Justice, (Carla Garcia-Benitez) for defendant. 


OPINION 


MusGRAVE, Judge: This matter came before the Court on cross-mo- 
tions for summary judgment. The parties stipulated to the following: 
From September through November of 1989, importer M. Genauer en- 
tered through the Port of Seattle, Washington, the eight separate en- 
tries of merchandise which are the subject matter of this litigation. In 
mid-July of 1990, Intercargo, surety for Genauer, received individual 
notices of extension of liquidation of the eight entries. Each of the no- 
tices contained the following language: 


THIS IS A COURTESY NOTICE 


THE LIQUIDATION OF THIS ENTRY HAS BEEN EXTENDED: 
ADDITIONAL TIME IS REQUIRED BY CUSTOMS TO PRO- 
CESS THIS TRANSACTION. NO ACTION IS NECESSARY ON 
YOUR PART UNLESS INFORMATION IS SPECIFICALLY RE- 
QUESTED BY CUSTOMS. 


On July 12, 1991, after the statutory one-year period for liquidation had 
passed, Customs liquidated the entries at a higher duty than that 
claimed by the importer upon entry. Intercargo paid the liquidated du- 
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ties for the entries involved and protested to Customs that the notice 
was not effective as it did not comply with the statute and regulations 
governing extensions of the liquidation period. Therefore, argued Inter- 
cargo, the duty claimed by the importer upon entry is the duty at which 
the entries should have been liquidated by operation of law. Customs de- 
nied the protest and this action ensued. 

The statute governing notices of extension, 19 U.S.C. § 1504, as it ex- 
isted at the time of the entries set out as follows: 


§ 1504 Limitation on liquidation. 
(a) Liquidation 
Except as provided in subsection (b) of this section, an entry of 
merchandise not liquidated within one year from: 
(1) the date of entry of such merchandise; 
(2) the date of the final withdrawal of all such merchandise 
covered by a warehouse entry; or 
(3) the date of withdrawal from warehouse of such merchan- 
dise for consumption where, pursuant to regulations issued 
under section 1505(a) of this title, duties may be deposited af- 
ter the filing of an entry or withdrawal from warehouse; 


shall be deemed liquidated at the rate of duty, value, quantity and 
amount of duties asserted at the time of entry by the importer of re- 
cord. Notwithstanding section 1500(e) of this title, notice of liquida- 
tion need not be given of an entry deemed liquidated. 

(b) Extension 


The Secretary may extend the period in which to liquidate an 
entry by giving notice of such extension to the importer of record in 
such form and manner as the Secretary shall prescribe in regula- 
tions, if— 

(1) information needed for the proper appraisement or clas- 
sification of the merchandise is not available to the appropriate 
customs officer; 

(2) liquidation is suspended as required by statute or court 
order; or 

(3) the importer of record requests such extension and shows 
good cause therefor. 


19 U.S.C. § 1504 (1988), amended by Act of Dec. 8, 1993, Pub. L. 
103-182, title VI, § 641, 107 Stat. 2204 (current version at 19 U.S.C. 
§ 1504 (Supp. V 1993)). 

The appropriate Customs Regulation as it existed at the time of the 
alleged extension is set out as follows: 


§ 159.12 Extension of time for liquidation. 


(a) Reasons—(1) Extension. The district director may extend 
the 1-year statutory period for liquidation for an additional pe- 
riod not to exceed 1 year if: 

(i) Information needed by Customs. Information needed by 
Customs for the proper appraisement or classification of the 
merchandise is not ey le, = 

* * * * * 
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(b) Notice of extension. If the district director extends the time 
for liquidation, as provided in paragraph (a)(1) of this section, 
he promptly shall notify the importer or the consignee and his 
agent and surety on Customs Form 4333-A, appropriately mo- 
dified, that the time has been extended and the reasons for do- 
ing so. 

19 C.FR. § 159.12 (1990). 

Customs argued, in its memoranda and at oral argument, that (1) the 
liquidation of the entries was validly extended because the notice of ex- 
tension of the liquidation complied with the applicable statute, and the 
pertinent Customs regulation; (2) to the extent that the Customs regu- 
lation is deemed to specifically require that the statutory reason for the 
extension be stated in the notice, the regulation is merely directo- 
ry—Customs regulations may not alter the statutory requirements for 
effecting a valid extension; (3) alternatively, any irregularity in the no- 
tices of extension of liquidation here is a mere procedural matter which 
caused no material prejudice to Intercargo, and the validity of the no- 
tices should be sustained. Hence, the entries were not liquidated by op- 
eration of law on the one year anniversary dates. 

For its part Intercargo argued that (1) Customs did not validly extend 
the liquidation because each notice of extension failed to state a statuto- 
ry reason specified in 19. U.S.C. § 1504(b); (2) even if Customs can estab- 
lish that a proper statutory reason for extending the liquidation exists, 
the failure to state this reason on the notices invalidated the extension; 
(3) the government is not entitled to summary judgment because it 
failed to establish a proper statutory basis for extending liquidation; 
(4) the government failed to demonstrate that the notices of extension 
were lawful; and (5) that the requirement to provide notice is not “mere- 
ly directory,” as claimed by the government, or “procedural,” but did 
cause a material prejudice to Intercargo. 

Thus, the issue that came before this Court was whether the notice 
issued to Intercargo complied with 19 U.S.C. § 1504 and 19 C.ER. 
§ 159.12, and validly extended the liquidation period when the notice 
did not explicitly contain one of the three statutory reasons set forth in 
19 U.S.C. § 1504(b). The Court of Appeals for the Federal Circuit 
(“CAFC”), has spoken clearly on the subject of notices of extension in St. 
Paul Fire & Marine Ins. Co. v. United States, 6 F.3d 763 (Fed. Cir. 1993). 
In that case, the CAFC interpreted 19 U.S.C. 1504 de novo in reviewing a 
Court of International Trade decision that Customs had not lawfully ex- 
tended the liquidation period for contested entries. The CAFC ruled 
that “[t]he time period may be extended * * * provided that Customs no- 
tifies the importer of the extension and articulates one of the three stat- 
utory reasons for the extension. 19 U.S.C. § 1504(b), (c).” Id., 6 F.3d at 
767. 

This Court found that the reason given to Intercargo in the present 
case, that “ADDITIONAL TIME IS REQUIRED * * *,” was not aclearly 
articulated statutory reason for extending liquidation. This Court 
therefore held the extension not to be valid under the law. Accordingly, 
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plaintiff's motion for summary judgment was granted, and defendant’s 
motion for summary judgment was denied. 


JUDGMENT 


This cause coming on to be heard on the cross-motions for summary 
judgment of plaintiff, Intercargo Insurance Company and defendant, 
The United States, and upon respective opposition and replies, and the 
Court, having heard the arguments of counsel and being otherwise fully 
advised in the premises, now therefore, 

IT IS HEREBY ORDERED that: 


(1) Plaintiff's motion be and the same is hereby granted; 

(2) Defendant’s motion be and the same is hereby denied; 

(3) The Notices of Extension of liquidation in this case were and 
are invalid, and are hereby set aside, and that the July 12, 1991 liq- 
uidations of the subject entries were and are null and void; 

(4) The subject entries were and are deemed liquidated at the 
duty, value, quantity, and amount of duties asserted at the time of 
entry by the importer; 

(5) A monetary judgment shall be and is hereby entered in favor 
of plaintiff and against defendant pursuant to 28 U.S.C. § 2643(a), 
in an amount equal to the duties Plaintiff paid on the subject en- 
tries, together with interest thereon pursuant to 28 U.S.C. § 2644, 
calculated from August 31, 1992; 

(6) Defendant shall satifsfy the foregoing judgment within sixty 
(60) days folliwng the entry of this Order. 


WHEREAS plaintiff's first cause of action has been abandoned as set 
forth in this Court’s order of February 7, 1994, there being no further 
matters before this Court, this case is accordingly dismissed. 
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